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TAX 
 
Senate Finance Committee Holds Hearing 
on Corporate Integration 
 
Key Points: 

 Hearing designed to lay groundwork for 
upcoming draft corporate integration plan by 
Hatch 

 Concerns were raised regarding how corporate 
integration would impact tax-exempt accounts, 
specifically retirement plans 

 
This week, the Senate Finance Committee held 
a hearing to examine how allowing 
corporations to deduct dividends could lead to 
a more efficient and fairer tax system of 
corporate profits. Chairman Orrin Hatch (R-
UT) said that corporate integration would 
combat tax inversions, eliminate distortions in 
the code and give companies a reason to pay 
out bigger dividends to their shareholders. He 

acknowledged that tax-exempt entities and 
retirement plans are concerned with the 
dividends paid deduction, and emphasized he is 
studying the concerns “very closely.”  
 
Ranking Member Ron Wyden (D-OR) 
expressed concern that the plan could have 
negative impacts on retirement savings, 
asserting that the proposal “could go from 
double taxing corporate income to double 
taxing retirement plans.” He also noted that 
some companies, such as startups, could be 

This Week in Congress 

 House – The House passed the “National Defense Authorization Act for Fiscal 
Year 2017” (H.R. 4909); the “Military Construction and Veterans Affairs and 
Related Agencies Appropriations Act, 2017” (H.R. 4974); and the “Zika Response 
Appropriations Act, 2016” (H.R. 5243).  

 Senate –The Senate passed the “Transportation, Housing and Urban Development, 
and Related Agencies Appropriations Act, 2016” (H.R. 2577); and the “Justice 
Against Sponsors of Terrorism Act” (S. 2040). 

 
Next Week in Congress 

 House – The House is expected to consider the Senate amendment to the “TSCA 
Modernization Act of 2015” (H.R. 2576); the “Reducing Regulatory Burdens Act 
of 2015” (Zika Vector Control Act) (H.R. 897); and the “Energy and Water 
Development and Related Agencies Appropriations Act, 2017” (H.R. 5055).  

 Senate –The Senate is expected to consider the “Adam Walsh Reauthorization Act of 
2016” (S. 2613).  
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hurt if they prefer to reinvest their earnings 
rather than pay dividends.  
 
Hatch has been working on a corporate 
integration proposal that is expected to be 
released in the upcoming weeks. The proposal 
is expected to address double taxation of 
dividends, first when companies pay the 35 
percent corporate tax rate and are also by 
individuals when they receive the dividends. It 
would also potentially level the treatment 
taxation of interest, and could include 
withholding regimes for both dividends and 
interest. 
 
A second hearing on corporate integration will 
be held next week on May 24, focusing on debt 
and equity issues.  
 
Wyden Releases Financial Products Tax 
Reform Discussion Draft; Levin Introduces 
Legislation Aimed at Hopscotch Loans and 
Decontrolling  
 
Key Points: 

 Senate Finance Committee Ranking Member 
proposes a mark-to-market tax system for 
derivatives 

 House Ways and Means Committee Ranking 
Member’s bill would further restrict a 
controlled foreign corporation's ability to bypass 
U.S. taxation using lending and stock 
ownership strategies. 

 
Senate Finance Committee Ranking Member 
Ron Wyden (D-OR) released a financial 
products tax reform proposal discussion draft 
to simplify how derivatives are taxed. The 
“Modernization of Derivatives Tax Act” would 
treat derivatives as if they had been sold and 
repurchased at the end of each year (mark-to-
market), require ordinary tax treatment on 
resulting gains and losses, and establish a 
source based on a taxpayer’s country of 

residence. The proposal is similar to that of 
former House Ways and Means Committee 
Chairman Dave Camp’s (R-MI) 2013 proposal 
and includes repealing the 60/40 rule for 
taxation of derivatives. It defines a derivative as 
any contract valued in reference to corporate 
stock, partnership interest, indebtedness, 
certain real property, an actively traded 
commodity, currency, and any rate, price, 
amount, index, formula or algorithm. It also 
includes exceptions related to business hedging; 
employee stock options; derivative transactions 
in pension funds; endowments; insurance 
contracts or annuities; and other transactions 
connected to maintaining low mortgage rates. 
 
The Joint Committee on Taxation scored the 
proposal as raising $16.5 billion over ten years. 
 
Across the Capitol, House Ways and Means 
Committee Ranking Member Sander Levin (D-
MI) introduced the “Protecting the U.S. 
Corporate Tax Base Act of 2016,” which builds 
upon two anti-inversion bills he has previously 
introduced. The legislation would further 
restrict a controlled foreign corporation’s 
ability to bypass U.S. taxation of foreign 
earnings using lending and stock ownership 
strategies, and would expand on the IRS’ 
temporary regulations issued in April to limit 
the use of hopscotch loans by inverted 
companies. The rules would apply to any U.S. 
multinational companies that have been 
acquired by foreign companies. 
 

Upcoming Dates 
July 15, 2016:  FAA extension expires 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
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Upcoming Hearings and Events 
 
May 24 
Corporate Integration: The Senate Finance 
Committee will hold a second hearing on 
corporate integration and how it can “make the 
tax code neutral in regards to financing with 
debt or with equity.” The following witnesses 
are scheduled to testify: John Buckley, (former 
Chief Tax Counsel, House Ways and Means 
Committee); Jody Lurie (Janney Montgomery 
Scott LLC); John McDonald (Baker & 
McKenzie LLP); and Alvin Warren, Jr. 
(Harvard Law School). 
 
May 25 
Tax Reform: The House Ways and Means Tax 
Policy Subcommittee will hold a hearing 
entitled “Perspectives on the Need for Tax 
Reform” on May 25, at 2:00 pm. The 
Committee will hear testimony about the 
conditions in the current economic 
environment that underscore the urgent need 
for tax reform. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
TRADE 
 
ITC Releases Report on Trans-Pacific 
Partnership Economic Impact  
 
Key Points: 

 Report found TPP would modestly increase 
U.S. economic growth and income 

 Agreement would benefit agriculture and 
services but hurt the manufacturing industry 

 
The U.S. International Trade Commission 
released its report on the effects of the 
proposed Trans-Pacific Partnership (TPP) on 
the U.S. economy. The report found the TPP 

would increase U.S. gross domestic product by 
$42.7 billion over baseline projections within 
15 years of the agreement being ratified. The 
ITC also found that U.S. annual income would 
be $57.3 billion higher by 2032. 
 
President Obama is pushing Congress to ratify 
the TPP agreement before the end of his term; 
however, if and when TPP will be voted on is 
unclear. House Ways and Means Committee 
Chairman Kevin Brady (R-TX) said that his 
goal is to pass the TPP in 2016 but 
acknowledged there are still a number of issues 
with the agreement that must be resolved first. 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) agreed that the TPP “has the 
potential to yield significant economic 
benefits,” he reiterated that there are aspects of 
the pact that still need to be resolved before 
Congress should vote on it. The top 
presidential candidates from both parties have 
stated their opposition to the agreement.     
 
For more information about trade issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
House Financial Services Panel Holds 
Hearing on the Federal Reserve’s Balance 
Sheet and Interest on Reserves 
 
Key Points: 

 Chairman Bill Huizenga (R-MI) raised 
concerns with the Federal Reserve’s payment of 
interest on excess reserves, adding that the 
Committee will conduct a complete 
examination of the issue. 

 
On May 17, the House Financial Services 
Committee’s Monetary Policy and Trade 
Subcommittee held a hearing entitled “Interest 
on Reserves and the Fed’s Balance Sheet.” The 
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hearing focused on the Federal Reserve’s policy 
of paying interest on excess reserves and the 
impacts that has on the market; the need for 
normalization of Federal Reserve monetary 
policy; and whether a more rules-based 
approach at the Federal Reserve is needed.  
 
Chairman Bill Huizenga (R-MI) stated that 
people on Wall Street had sent out alerts about 
the hearing suggesting that interest on reserves 
was “under attack.” He stated that “to the fine 
folks up on Wall Street, you’re on notice,” 
suggesting that the Committee will conduct a 
thorough and complete examination of interest 
on reserves. He said members of both parties 
have raised concerns about this issue, adding 
that foreign subsidiaries and large banks are the 
primary recipients of these payments. Huizenga 
said the Financial Services Regulatory Relief 
Act of 2006 authorized the Federal Reserve to 
begin paying interest on reserves in 2011, and 
the Emergency Economic Stabilization Act 
accelerated this date to 2008. He said the 
Federal Reserve intended to set interest on 
reserves well below the federal funds rate, 
which he suggested would have complied with 
the law. He said interest on reserves is now 
above the federal funds rate, which he 
suggested does not comply with the law and 
may be discouraging the free flow of credit to 
the economy. Huizenga said allowing interest 
on reserves allowed the Federal Reserve to 
greatly expand its balance sheet, which is now 
at $4.5 trillion. He noted that the duration of 
Treasury securities held by the Federal Reserve 
has also increased. He urged the Federal 
Reserve to return to a rules-based strategy for 
reliably supporting the free flow of goods and 
services through an efficient exchange 
mechanism.  
 
Ranking Member Gwen Moore (D-WI) said 
paying interest on excess reserves is the only 
rational way for the Federal Reserve to raise 

rates. She said there must be a return to 
normalization. She said the practice of paying 
interest on excess reserves is a tool used by 
many central banks, but she acknowledged it is 
“bad optics” and creates concerns about 
subsidizing the banks. She noted that any 
profits received by the Federal Reserve go back 
to the Treasury, so they are not subsidizing the 
banks. 
 
Representative James Himes (D-CT) stated that 
Congress has abdicated its role in conducting 
appropriate fiscal policy. He suggested that 
Congress has not adequately invested in 
infrastructure, suggesting that the American 
Recovery and Reinvestment Act (ARRA) 
focused too heavily on tax cuts. He said there 
has been “no other game in town” besides 
Federal Reserve monetary policy. He noted that 
the U.S. has had the most robust recovery 
amongst OECD nations. He said the Federal 
Reserve pays $7 billion in interest on excess 
reserves, but returns about $100 billion.  
 
House Financial Services Panel Holds 
Hearing on Legislative Proposals 
Regarding SEC Cost-Benefit Analysis, 
Investment Advisers, and Proxy Advisory 
Firms 
 
Key Points: 

 The Subcommittee discussed legislation related 
to SEC cost-benefit analysis, Investment 
Advisers Act modernization, and the 
regulatory regime for proxy advisory firms. 

 
On May 17, the House Financial Services 
Committee’s Capital Markets and Government 
Sponsored Enterprises Subcommittee held a 
hearing entitled “Legislative Proposals to 
Enhance Capital Formation, Transparency, and 
Regulatory Accountability.” The Subcommittee 
examined “the current competitiveness of U.S. 
capital markets and regulatory burdens 
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impacting capital formation, job creation, and 
economic growth.” In addition, the 
Subcommittee looked at three legislative 
proposals relating to these matters:  

 H.R. __, the “SEC Regulatory 
Accountability Act” introduced by 
Representative Scott Garrett (R-NJ), 
which is intended to “improve the 
consideration by the Securities and 
Exchange Commission of the costs and 
benefits of its regulations and orders.” 

 H.R. __, the “Investment Advisers 
Modernization Act” introduced by 
Representative Robert Hurt (R-VA), 
which would “amend the Investment 
Advisers Act of 1940 and to direct the 
Securities and Exchange Commission 
to amend its rules to modernize certain 
requirements relating to investment 
advisers.”  

 H.R. __, the “Proxy Advisory Firm 
Reform Act of 2016” introduced by 
Representative Sean Duffy (R-WI), 
which is intended to foster 
“accountability, transparency, 
responsiveness, and competition in the 
proxy advisory firm industry.” 

 
Chairman Scott Garrett (R-NJ) stated the 
Subcommittee was considering three bills 
aimed at modernizing the nation’s securities 
laws, and promoting transparency and 
competition in the capital markets. He stated 
the bills are focused on bringing real 
accountability to the SEC’s rulemaking process. 
Garrett stated the SEC Regulatory 
Accountability Act will require the SEC to 
consider whether the benefits of any regulation 
actually outweigh its costs. He stated this bill 
codifies most of the President’s 2011 Executive 
Order on economic analysis in rulemaking. 
Garrett stated the Investment Advisers 
Modernization Act will allow private capital to 
play a role in the economy and reduces many 

of the unnecessary regulatory requirements 
which have resulted in “starving” middle 
market businesses of the capital they need. He 
stated the Proxy Adviser Reform Act of 2016 
will provide transparency into how proxy 
advisers draft and provide their advice. He 
noted this Committee has “led the charge” for 
reform of the proxy advisory industry and this 
draft legislation is the next step.  
 
Ranking Member Carolyn Maloney (D-NY) 
stated institutional investors are shareholders at 
thousands of companies, cannot review all 
proxy statements, and cannot attend all 
meetings so they rely on proxy advisers. 
Maloney stated proxy advisers do not have the 
time to read all statements and proposals, but 
they can be very influential in shareholder 
votes. She suggested the current regulatory 
regime is not ideal as two proxy firms, ISS and 
Glass Lewis, account for 97 percent of the 
market, and those two are regulated differently. 
She noted support for a regime for proxy 
advisers but she expressed concerns over some 
provisions in the legislation. She stated she is 
not certain why companies should have a 
statutory right to receive and comment on draft 
recommendations before they are sent to 
investors, adding that a notice and comment 
for private companies is not appropriate. She 
expressed concern over providing the ability to 
sue proxy advisers because someone did not 
get a chance to comment on draft 
recommendations. Maloney stated the bill to 
modernize the Investment Adviser Act would 
make it more compatible to the private equity 
fund model. She suggested there is a way to 
better tailor the Investment Adviser Act, but 
she expressed concerns over “sweeping” 
changes to what has been a successful Act, 
urging caution before making changes to the 
books and records rule, the custody rule, or the 
advertising rule.  
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Representative Sean Duffy (R-WI) stated his 
bill will foster greater transparency and 
competition in the proxy advisory industry. He 
stated as the share of institutional investors has 
grown, the volume of proxy votes has grown 
into the billions. He also voiced concern over 
conflicts of interest and the power of these two 
firms.   
 
SEC Small and Emerging Company 
Advisory Committee Discusses the 
Accredited Investor Definition and 
Regulation D 
 
Key Points: 

 Advisory Committee Chairman Stephen 
Graham he would circulate a recommendation 
related to the accredited investor definition in 
the next few weeks. He said the 
recommendations would then be addressed in a 
telephonic meeting or at the Advisory 
Committee’s next meeting on July 19, 2016. 

 
On May 18, the Securities and Exchange 
Commission’s (SEC or Commission) Advisory 
Committee on Small and Emerging Companies 
(Advisory Committee) convened a meeting to 
discuss the accredited investor definition, 
Regulation D and general solicitation, and the 
SEC Division of Enforcement’s work as part 
of the JOBS Act Task Force. Advisory 
Committee Co-Chair Stephen Graham stated 
that he would circulate draft recommendations 
regarding the accredited investor definition in 
the next few weeks. He said the 
recommendations would then be addressed in a 
telephonic meeting or at the Advisory 
Committee’s next meeting on July 19, 2016. 
Graham said the Committee’s discussion 
underscored its previous recommendations, 
suggesting that additional restrictions would 
disadvantage certain regions, as well as women 
and minority investors. He said the current 
regime is excluding people unfairly, suggesting 

that finding a way to include these people 
should be a goal for the SEC. 
 
SEC Chair Mary Jo White, in a statement, 
noted that the SEC’s crowdfunding rules came 
into effect on May 16, providing another 
option for small issuers. She stated that under 
the SEC’s rules a registered broker or funding 
portal serves as an important gatekeeper 
between those seeking capital and 
investors.  She noted that 27 companies have 
already filed their Forms C for offerings, and 9 
funding portals have completed the registration 
process with the SEC and FINRA. Chair White 
also noted that on April 13 the SEC issued a 
concept release that comprehensively reviews 
the business and financial disclosure 
requirements of Regulation S-K.  She stated 
that among a wide range of other issues, the 
release discusses scaled disclosure for smaller 
publicly traded companies, a topic that has 
been of keen interest to the Advisory 
Committee. White said in December, the 
Commission published a staff report that 
analyzes various approaches for modifying the 
accredited investor definition, and she 
expressed interest in the Advisory Committee 
members’ comments on this report. 
 
White noted that approximately $1.3 to 1.4 
trillion was reported to be raised through 
unregistered securities offerings in both 2014 
and 2015 in reliance on Regulation D. She said 
the vast majority of those offerings occurred 
through Rule 506(b). White said the JOBS Act 
created three new methods of capital raising: 
(1) Rule 506 (c); (2) Regulation A+; and (3) 
Regulation Crowdfunding. She stressed the 
need to ensure that the exemptions are both 
workable for issuers and provide appropriate 
investor protections.  
 
Commissioner Kara Stein said both the 
accredited investor definition and Regulation D 

http://www.williamsandjensen.com/
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play a key role in small business access to 
capital. She said more money is now raised in 
the private markets than in the public markets. 
She said all Regulation D offerings depend on 
properly identifying accredited investors. She 
questioned whether the current definition is 
appropriate. She said historically there has been 
a bright line quantitative test, suggesting that 
the test may place too much of an emphasis on 
wealth. She said in 2008 hyper-inflated housing 
valuations created artificial wealth, allowing 
many investors to inappropriately qualify as 
accredited investors. She contended that 
qualitative factors may need to be layered on 
top of the quantitative thresholds.  
 
Commissioner Michael Piwowar said the SEC 
adopted the notion of an accredited investor in 
1982 when it implemented Regulation D. He 
urged the Committee to examine whether the 
SEC should consider doing away with the 
notion of an accredited investor entirely, 
adding that preventing non-accredited investors 
from investing in high-risk investments 
prevents them from investing in high-reward 
investments. He suggested that the accredited 
investor division also prevents non-accredited 
investors from properly diversifying their 
portfolios.  
 
Senate Banking Panel Holds Hearing on 
Business Development Companies, 
Commercial Real Estate, and Money 
Market Funds 
 
Key Points: 

 Subcommittee Chairman Mike Crapo (R-ID) 
and Senators Pat Toomey (R-PA), Robert 
Menendez (D-NJ) and Pat Toomey (D-IN) 
expressed concern with the impact of the 
floating NAV requirement on state and 
municipal governments. 

 Senator Elizabeth Warren (D-MA) 
expressed opposition to legislation to reform the 
regulation of business development companies. 

 
On May 19, the Senate Banking Committee’s 
Securities, Insurance, and Investment 
Subcommittee held a hearing entitled 
“Improving Communities’ and Businesses’ 
Access to Capital and Economic 
Development.” The Subcommittee’s discussion 
focused on three bills:  

 “The Consumer Financial Choice and 
Capital Markets Protection Act of 
2015” (S. 1802), introduced by Senator 
Pat Toomey (R-PA), which 
would  amend the Investment 
Company Act of 1940 to authorize any 
open-end investment company to elect 
to be a money market fund and to 
compute the current price per share of 
any redeemable security issued by the 
company using the amortized cost 
method of valuation or the penny-
rounding method of pricing; 

 “The Preserving Access to CRE Capital 
Act of 2016” (H.R. 4620), introduced 
by Representative French Hill (R-AR), 
which would  amend the Securities 
Exchange Act of 1934 to exempt 
certain commercial real estate loans 
from risk retention requirements; and 

 “The Small Business Credit Availability 
Act” (H.R. 3868), introduced by 
Representative Mick Mulvaney (R-SC), 
which would amend the Investment 
Company Act of 1940 to allow business 
development companies (BDCs) to 
own securities of investment advisers,  
to invest up to 20% of their assets in 
securities of financial companies, to 
increase the amount of permissible 
leverage, and to make other changes to 
rules governing BDCs. 
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Subcommittee Chairman Mike Crapo (R-ID) 
said federal rules and limitations are restricting 
access to capital and restraining economic 
growth, and he expressed interest in proposals 
to encourage economic growth while retaining 
appropriate safeguards. He noted that the 
House Financial Services Committee has 
already considered legislation relating to 
business development companies (BDCs) and 
commercial real estate (CRE), and that 
Senators Pat Toomey (R-PA) and Robert 
Menendez (R-NJ) introduced legislation to 
restore the stable share price for institutional, 
non-government money market funds (MMFs). 
Crapo questioned how a pending regulatory 
effective date will affect the CRE market, 
expressed concerns with the pending impact of 
the transition from stable to floating net asset 
values (NAV) for MMFs, and asked what 
statutory changes would help to allow BDC to 
increase investments in small and middle 
market companies while still providing 
adequate investor protections. 
 
Ranking Member Mark Warner (D-VA) said 
there is bipartisan interest in encouraging small 
business and community access to capital. He 
expressed particular interest in H.R. 3868, 
noting that small business lending from the ten 
largest banks is down more than 30 percent 
from 2006. However he expressed some 
concerns with H.R. 3868, as it would allow 
BDCs to own registered investment advisers 
and to invest more in financial services assets, 
rather than in the “real economy” Regarding 
H.R. 4620, Warner said he is open to reducing 
the risk retention requirements for commercial 
mortgage-backed securities (CMBS), but 
stressed the need to ensure that incentives are 
properly aligned. With respect to S.1802, 
Senator Warner acknowledged that 
municipalities have raised concerns with the 
impact of a floating NAV and that MMFs are 
an important cash management tool, but he 

stressed the need to avoid another situation 
where an MMF must be bailed out by 
taxpayers. He said he is open to arguments, but 
has “grave concerns” on this topic, suggesting 
that repealing the floating NAV would reopen 
the MMF designation debate by the Financial 
Stability Oversight Council (FSOC). 
 
Toomey spoke in support of H.R. 3868, noting 
that any increase in leverage would be fully 
disclosed to investors. He said it is paternalistic 
for the government to say investors cannot use 
leverage in BDCs. He noted that investors can 
use a margin account and invest in a bank to 
achieve multiples of leverage, so he questioned 
why BDCs should be singled out for having a 
“modest” increase in leverage.  Senator 
Elizabeth Warren (D-MA) spoke in opposition 
to H.R. 3868, expressing concern with the 
provisions she asserted would allow BDCs to 
borrow more money, divert money away from 
small businesses, and collect more management 
fees while preserving tax breaks.  
 
Toomey, Menendez and Senator Joe Donnelly 
(D-IN) raised concerns with the impact of the 
floating NAV requirement on the ability of 
states and municipalities to obtain access to 
affordable financing. Toomey emphasized that 
MMFs are a key source of short-term financing 
for state and local governments. 
 
House Financial Services Panel Discusses 
the CFPB Arbitration Proposal  
 
Key Points: 

 The House Financial Services Subcommittee 
on Financial Institutions held a hearing on the 
CFPB’s proposal on arbitration which would 
ban class action waivers in arbitration clauses.  

  
On May 17, the House Financial Services 
Committee’s Financial Institutions and 
Consumer Credit Subcommittee held a hearing 
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on the Consumer Financial Protection Bureau’s 
(CFPB) proposed rulemaking on arbitration. 
Subcommittee Chairman Randy Neugebauer 
(R-TX) noted the Supreme Court has long 
upheld arbitration clauses in contracts and he 
suggested that the CFPB’s proposal is 
“arbitrary and capricious.” He noted section 
1028 of the Dodd-Frank Act directed the 
CFPB to study arbitration and allowed for 
rulemaking if it was in the best interest of the 
public and to protect consumers. He suggested 
the CFPB proposal fails this test as it would 
limit consumers “day in court.” Ranking 
Member William Lacy Clay (D-MO) suggested 
that arbitration is unfair, biased, expensive, 
opaque and discouraging with consumers 
winning only 9 percent of the time.   
 
Subcommittee Members were split on their 
views about whether arbitration or class action 
is more beneficial to consumers. University of 
Virginia School of Law Professor Jason 
Johnston stated that there are procedural 
safeguards in place for arbitration. He 
suggested that arbitration provides an easier 
and less expensive means for consumers to 
resolve complaints. Consumer Bankers 
Association Vice President and Regulatory 
Counsel Dong Hong suggested that the CFPB 
proposal will force more people into costly 
class action suits. He stated the CFPB’s study is 
incomplete as they do not have a clear view of 
consumer’s experiences under arbitration. 
Mayer Brown LLP Partner Andrew Pincus (on 
behalf of the U.S. Chamber of Commerce) 
stated that the practical effect of the proposal 
will be the elimination of arbitration. He stated 
most of the claims consumers have are 
individualized and are not the types which can 
be brought in class action. Public Justice 
Executive Director Paul Bland Jr. stated 13 
million consumers recovered $2.7 billion under 
class action and only 411 consumers received 
$172,000 under arbitration. When asked 

whether the proposal will result in higher costs 
to consumers, Johnston, Hong, and Pincus 
stated that the proposal will result in higher 
costs to consumers and fewer cases actually 
being resolved.   
 
House Financial Services Panel Discusses 
the Bank Settlement Agreements 
 
Key Points:  

 The House Financial Services Subcommittee 
on Oversight and Investigations discussed the 
recent bank settlement agreements and whether 
the settlements resulted in a subversion of 
congressional appropriations powers.  

 
On May 19, the House Financial Services 
Committee’s Oversight and Investigations 
Subcommittee held a hearing entitled “Settling 
the Question: Did Bank Settlement 
Agreements Subvert Congressional 
Appropriations Powers?” The hearing focused 
on the Department of Justice (DOJ) 
settlements with banks related to the pooling 
and selling of residential mortgage backed 
securities, the allocation of settlement funds to 
third party groups, and whether these 
settlements are constitutional. Chairman Sean 
Duffy (R-WI) noted following the 2008 
financial crisis the Department of Justice (DOJ) 
was tasked with looking at the practice of 
pooling and selling residential mortgage backs 
securities (RMBS). He stated the DOJ has 
reached several “unprecedented settlements” 
with banks over these practices. He noted the 
settlements allowed for the banks to make 
charitable donations which would count against 
their consumer relief obligations. Duffy 
suggested these funds should have gone to the 
Treasury and allowing for these charitable 
contributions was a usurpation of 
congressional appropriations powers. Ranking 
Member Al Green (D-TX) suggested the 
Subcommittee should be focusing on more 
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important matters such as sending those 
responsible for the financial crisis to jail.  
 
Representative Joyce Beatty (D-OH) suggested 
this topic is related to congressional powers 
and therefore falls under the jurisdiction of the 
House Judiciary Committee. Several Members 
raised concerns over the allocation of funds to 
third party organizations under the settlements. 
Representative French Hill (R-AR) stated the 
issue of separation of powers and the “power 
of the purse” has been a reoccurring concern in 
Congress. He asked whether the worthiness of 
an organization receiving funds cures the 
violation of the appropriations process. Boyden 
Gray & Associates Partner C. Boyden Gray 
stated it does not matter to the application of 
the Miscellaneous Receipts Act where the 
funds are actually going. Heritage Foundation 
Senior Legal Research Fellow Paul Larkin 
stated money is fungible and providing money 
to an organization frees up funds for other 
purposes, which is why Congress needs to 
examine critically who gets money.  
 
Revised Puerto Rico Legislation 
Introduced; Markup Next Week 
 
Key Points: 

 House Republicans reached an agreement with 
the Administration on a path to restructure 
Puerto Rico’s growing debt.  

 The House Natural Resources Committee is 
scheduled to hold a markup of the bill on May 
24 and 25. 

 
This week, House Republicans reached an 
agreement with the Administration on 
legislation, the “Puerto Rico Oversight, 
Management, and Economic Stability Act” 
(PROMESA) (H.R. 5278) that is intended to 
provide a path forward to restructure some of 
Puerto Rico’s $70 billion debt. House Minority 
Leader Nancy Pelosi (D-CA) issued a press 

release supporting the bill, stating “we believe 
we have achieved a restructuring process that 
can work.”  
 
The bill establishes a seven member Oversight 
Board and offers Puerto Rico a process to 
restructure some debt through a mechanism 
that would apply only to U.S. territories, rather 
than through the Bankruptcy Code. Puerto 
Rico has missed most of a $422 million 
payment this month and faces payments 
totaling $2 billion on July 1. The legislation 
would also exempt Puerto Rico from the 
recently released Department of Labor 
regulations expanding who is eligible for 
overtime pay.  
 
The House Natural Resources Committee is 
scheduled to hold a markup of the legislation 
beginning on May 24 for opening statements 
only, and then continuing on May 25. The full 
House may vote on the legislation as early as 
the week of June 6. 
 
CFPB Releases Research on Auto Title 
Loan Borrowers 
 
Key Points:  

 The CFPB releases data showing that one in 
five auto title loan borrowers have their vehicle 
seized.  

 
On May 18, the Consumer Financial Protection 
Bureau (CFPB) released a report showing that 
one in five auto title loan borrowers end up 
having their vehicles seized. The report 
examined 3.5 million anonymized single-
payment auto title loan records from non-bank 
lenders between 2010 through 2013. CFPB 
found that “auto title loans often have issues 
similar to payday loans, including high rates of 
consumer reborrowing, which can create long-
term debt traps.” The CFPB found that one-in-
five borrowers have their vehicle seized by the 
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auto title lender for failure to repay, four out of 
five borrowers renew their auto title loans the 
day they are due since they cannot pay them off 
with a single payment, and “more than half of 
auto title loans become long-term debt 
burdens” where borrowers take out four or 
more consecutive loans. The report also states 
that more than two-thirds of auto title loans 
”are generated by consumers who reborrow six 
or more times.”  
 
Federal Reserve Board Governor Tarullo 
Speaks on Oversight of Insurance 
 
Key Points: 

 Governor Tarullo spoke on the Federal 
Reserve’s regulatory initiatives underway for its 
supervised insurance companies. 

 Governor Tarullo expects the Federal Reserve 
to issue a proposed rule on insurance capital 
standards “in the coming weeks.” The 
proposal would include one methodology for 
insurance firms designated as systemically 
important, and another for insurance firms 
designated as systemically important. 

 
On May 20, Federal Reserve Board Governor 
Daniel Tarullo gave a speech at the National 
Association of Insurance Commissioner’s 
International Insurance Forum on “Insurance 
Companies and the Role of the Federal 
Reserve.” Tarullo noted that the Dodd-Frank 
Act (DFA) gave the Federal Reserve regulatory 
responsibilities both for insurance holding 
companies that own a federally insured bank or 
thrift and for insurance companies designated 
as systemically important by the U.S. Financial 
Stability Oversight Council (FSOC). Tarullo 
emphasized the importance of tiering financial 
regulation “for the kinds of risks various 
groups of financial institutions actually pose, 
rather than to regulate in a monolithic fashion.”  
Tarullo added that “the Federal Reserve must 
develop regulatory and supervisory measures 

that are appropriate for a range of non-bank 
financial intermediaries,” stating that insurance 
company balance sheets are very different from 
those of other Federal Reserve-regulated 
entities.  
 
Tarullo noted that the Federal Reserve has 
three major regulatory initiatives underway for 
its supervised insurance firms: (1) “reporting 
requirements for the systemically important 
firms;” (2) “enhanced corporate governance, 
risk management, and liquidity standards for 
those same firms;” and (3) “capital 
requirements for all supervised insurance 
firms.”  
 
He said last month the Federal Reserve 
proposed new reporting requirements for 
systemically important insurers. He also noted, 
“Regarding enhanced prudential standards, the 
Federal Reserve's enhanced corporate 
governance and risk-management standards for 
systemically important insurance companies 
will likely build on the core provisions of our 
consolidated supervisory framework for large 
domestic and foreign banking organizations, 
with appropriate adjustments to reflect these 
firms' predominantly insurance business 
model.” 
 
Tarullo stated that in crafting insurance capital 
standards, the Federal Reserve is looking to 
balance protecting depository institutions with 
promoting financial stability. He described the 
approach taken for European insurance 
companies under Solvency II as 
“unpromising,” suggesting that it would create 
excessive volatility. He stated that he expects 
the Federal Reserve to issue an Advanced 
Notice of Proposed Rulemaking (ANPR) on 
insurance capital standards in the coming 
weeks. He noted that the ANPR would include 
two methodologies, “one for the insurance 
firms that we supervise solely because they own 

http://www.williamsandjensen.com/
http://www.federalreserve.gov/newsevents/speech/tarullo20160520a.htm


Williams & Jensen – Washington Update May 20, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 12 of 37 

a bank or thrift and the other for the firms 
designated as systemically important.” 
 
SEC Chair Mary Jo White Speaks on the 
Regulation of Asset Management 
 
Key Points: 

 Chair White spoke on the SEC’s efforts to 
address conflicts of interest, enhance disclosures, 
and manage operational risks, as well as to 
examine ETFs. 

 
On May 20, Securities and Exchange 
Commission (SEC) Chair Mary Jo White gave a 
speech at the Investment Company Institute’s 
(ICI) 2016 General Meeting. She stated that 
“three of the most significant areas of 
regulation for the asset management industry 
are: controls on conflicts of interest; a robust 
registration, reporting and disclosure regime; 
and controls on specific fund portfolio 
composition risks and operational risks.”  
 
White said the SEC proposed rules requiring 
liquidity risk management programs for open-
end funds is a “critically important area”. She 
noted that commenters have “expressed 
concerns about the liquidity classification 
framework and operational challenges for 
swing pricing,” but added that the staff is 
working to finalize recommendations for a rule 
this year.   
 
White indicated that the SEC proposed rule on 
the use of derivatives by registered investment 
companies “would provide and updated and 
more comprehensive approach to regulating 
funds’ use of derivatives in light of the 
significant growth in the volume and 
complexity of derivatives… and the increased 
use of derivatives by certain funds. She 
acknowledged that “many commenters” do not 
support the proposed portfolio limitations, but 

she indicated the staff continues to work to 
finalize recommendations on the rulemaking.  
 
White stated that one are of focus for the SEC 
is “whether the disclosure regime for registered 
funds has evolved sufficiently in response to 
the changing types of funds and strategies, as 
well as the evolving needs of investors.” She 
noted that she has directed Division of 
Investment Management staff to “undertake a 
disclosure effectiveness initiative of their own 
to consider ways to improve the form, content, 
and delivery of funds’ disclosures.” 
 
Additionally, White spoke on the SEC’s efforts 
on the exchange traded fund (ETF) space. She 
noted that SEC staff is “looking closely at the 
interconnectedness of the prices of ETF shares 
and their portfolio holdings and the impact on 
investors when the ETF’s arbitrage mechanism 
does not function efficiently.” She stated that 
the “SEC has taken a number of initial actions 
to share our thinking on these issues, and 
further regulatory steps beyond additional 
disclosures may be needed to address some of 
these issues.” White explained that the staff has 
been examining “the role that authorized 
participants and market makers play in the 
operation and trading of ETFs and how much 
they impact the liquidity in the markets.” She 
also noted that staff is looking at the sales 
practices of broker-dealers “and how investors 
understand and use ETFs”.  
 
White also noted that the SEC is also focused 
on cybersecurity and oversight of technology 
and service providers. She stressed the 
importance of being prepared to “promptly 
and effectively respond to risks that may be 
triggered by service providers and its own use 
of technology, including implementing 
alternative and reliable means to satisfy” 
regulatory requirements.  
 

http://www.williamsandjensen.com/
https://www.sec.gov/news/speech/white-speech-keynote-address-ici-052016.html


Williams & Jensen – Washington Update May 20, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 13 of 37 

Senate Banking Committee Approves SEC, 
Treasury, U.S. Mint Nominees 
 
Key Points: 

 The Senate Banking Committee approves 
nominations to the Securities and Exchange 
Commission, Inspector General of the FDIC, 
Department of Treasury, and Director of the 
U.S. Mint. The full Senate must approve the 
nominations before they can be confirmed. 

 
On May 19, the Senate Banking Committee 
approved five nominations: Lisa Fairfax and 
Hester Peirce, to be Members of the Securities 
and Exchange Commission (SEC); Jay Lerner, 
to be Inspector General of the Federal Deposit 
Insurance Corporation (FDIC); Amias Gerety, 
to be an Assistant Secretary for Financial 
Institutions, U.S. Department of the Treasury; 
and Rhett Jeppson, to be Director of the U.S. 
Mint.  
 
The Committee had attempted to move the 
nominations on April 7, but due to concerns 
expressed at the time by Senators Charles 
Schumer (D-NY), Robert Menendez (D-NJ), 
Jeff Merkley (D-OR) and Elizabeth Warren (D-
MA) regarding the SEC nominees’ responses 
regarding a potential rule on disclosure of 
political spending by corporations, the vote on 
all five nominations was delayed until this 
week.  
 
While the nominations were approved by the 
Committee, the full Senate must approve the 
nominations before they can be confirmed. 
Nominations such as these are not typically 
given floor time for debate, so they usually 
require unanimous consent. Timing of Senate 
action on the nominees remains unclear.  
 
Upcoming Hearings and Events 
 
May 24 

Iran Sanctions: The Senate Banking 
Committee will meet to hold a hearing entitled 
“Understanding the Role of Sanctions Under 
the Iran Deal.” Witnesses will include: Mark 
Dubowitz, Executive Director, Foundation for 
Defense of Democracies; Dr. Matthew Levitt, 
Director of the Stein Program on 
Counterterrorism and Intelligence, Washington 
Institute for Near East Policy; Michael 
Elleman, Consulting Senior Fellow for 
Regional Security Cooperation at the 
International Institute for Strategic Studies; 
and Elizabeth Rosenberg, Senior Fellow and 
Director of the Energy, Economics and 
Security Program, Center for a New American 
Security. 
 
Terrorism Financing: The House Financial 
Services Committee’s Task Force to Investigate 
Terrorism Financing will hold a hearing entitled 
“Stopping Terror Finance: A Coordinated 
Government Effort.” Witnesses will include: 
Jennifer Shasky Calvery, Director, Financial 
Crimes Enforcement Network, U.S. 
Department of the Treasury; and Larry 
McDonald, Deputy Assistant Secretary, Office 
of Technical Assistance, U.S. Department of 
the Treasury.  
 
May 25 
FY17 Financial Services Appropriations: 
The House Appropriations Committee’s 
Subcommittee on Financial Services and 
General Government will markup the Fiscal 
Year 2017 Financial Services Appropriations 
bill.  
 
Iran Sanctions: The Senate Banking 
Committee will hold a hearing entitled, 
“Understanding the Role of Sanctions Under 
the Iran Deal: Administration Perspectives.” 
The witness will be Adam Szubin, Acting 
Under Secretary of the Treasury for Terrorism 
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and Financial Crimes, Office of Terrorism and 
Financial Intelligence.  
 
FDIC Advisory Committee on Economic 
Inclusion: The Federal Deposit Insurance 
Corporation (FDIC) will hold a meeting of its 
Advisory Committee on Economic Inclusion 
(ComE-IN). The agenda for the meeting is 
scheduled to include panels on mobile banking 
research, payment system modernization, 
research on banks’ efforts to serve the 
unbanked and underbanked, and ABLE 
deposit accounts and opportunities to expand 
economic inclusion for persons with 
disabilities. 
 
Iran: The House Foreign Affairs Committee 
will hold a hearing entitled “Iran Nuclear Deal 
Oversight: Implementation and its 
Consequences (Part II).” 
 
May 26 
Federal Advisory Committee on Insurance: 
The Federal Insurance Office (FIO) will hold a 
meeting of its Federal Advisory Committee on 
Insurance (FACI). The topics scheduled to be 
discussed at the hearing include affordability in 
the National Flood Insurance Program (NFIP), 
the globalization of the insurance marketplace, 
and insights of behavioral economists for the 
insurance industry.  
 
June 2 
Small Dollar Lending: The Consumer 
Financial Protection Bureau (CFPB) will hold a 
field hearing in Kansas City, Missouri to 
discuss small dollar lending. CFPB Director 
Richard Cordray will speak at the event, and 
the CFPB may release a proposed rule on 
payday and other short-term lending. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 

Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
  
Energy and Commerce Committee 
Approves Legislation to Slow 
Implementation of Ozone Regulations 
 
Key Points: 

 The House Energy and Commerce Committee 
approved a bill to phase-in the 2008 and 
2015 regulations targeting ground-level ozone.  

 The EPA finalized the latest ozone National 
Ambient Air Quality Standards last fall.  

 While the full House of Representatives is 
expected to vote on the legislation, it is unlikely 
to move in the Senate and would almost 
certainly be vetoed by the President.   

 The Committee also approved legislation to 
facilitate development of advanced nuclear 
reactors.   

 
On May 18, the House Energy and Commerce 
Committee voted 30-23 to favorably report the 
“Ozone Standards Implementation Act” (H.R. 
4775). The legislation would extend the 
implementation of Ozone National Ambient 
Air Quality Standards (NAAQS) promulgated 
in 2008 and 2015, with the compliance timeline 
for the 2015 standards extended to 2025. The 
Committee also approved the ‘‘Advanced 
Nuclear Technology Development Act of 
2016” (H.R. 4979). 
 
On November 25, 2014, the Environmental 
Protection Agency (EPA) issued a proposed 
rule to tighten the NAAQS for ozone pollution 
from the current 75 parts per billion (ppb) to 
65-70 ppb. Industry and business groups and 
congressional Republicans reacted negatively to 
the proposal. On October 1, 2015, EPA 
released the final rule, which set the NAAQS 
for ground-level ozone at 70 ppb. An Energy 
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and Commerce Committee fact sheet notes 
that while the EPA issued a new ozone 
standard in 2008, it “did not publish 
implementing regulations for the 2008 
standards until March 2015”. The Committee 
explained that this creates a situation where 
“states…face the prospect of simultaneously 
implementing two ozone standards.” In 
addition to extending the implementation 
timeline for the ozone NAAQS, the legislation 
would also make a series of changes to the 
process for updating or establishing new 
NAAQS standards.   
 
The Committee fact sheet also states that the 
legislation will:  

 “Phase in implementation of the 2008 
and 2015 ozone standards, extending to 
2025 the date for final designations 
under the 2015 standards;” 

 “Align permitting requirements under 
the phased implementation schedule”; 

 “Change the mandatory review of 
NAAQS from 5 to 10 years, while 
allowing the EPA Administrator 
discretion to issue revised standards 
earlier;” 

 “Ensure the EPA Administrator issues 
timely implementation regulations and 
guidance when revising NAAQS;” and 

 “Ensure that for certain ozone and 
particulate matter nonattainment areas, 
states are not required to include 
economically infeasible measures in 
their plans”.    

 
During the markup, the Committee: 

 Adopted, by a voice vote, a manager’s 
amendment offered by Representative 
Pete Olson (R-TX). 

 Rejected, by a 21-28 vote, an 
amendment offered by Representative 
Bobby Rush (D-IL), which would 

require implementation of the 2008 
and 2015 standards under the current 
timeline if the EPA Administrator 
found that the extended phase-in 
timeline would result in adverse health 
impacts. 

 Adopted, by voice vote, an 
amendment offered by Representative 
Mike Pompeo (R-KS), which would 
direct the EPA to study and report on 
“the atmospheric formation of ozone 
and effective control strategies”. 

 Rejected, by a 22-29 vote, an 
amendment offered by Ranking 
Member Frank Pallone (D-NJ), which 
would have eliminated Section 3(b) of 
the legislation, which would authorize 
the EPA to consider technological 
feasibility when establishing or 
updating a NAAQS. 

 Rejected, by a 22-31 vote, an 
amendment offered by Representative 
Kathy Castor, which would have 
eliminated Section 3(d) of the 
legislation. As described by a 
Committee background memorandum, 
Section 3(d) would require the EPA, 
when establishing or revising a 
NAAQS, [to] concurrently publish 
implementing regulations and guidance 
as necessary to assist states, permitting 
authorities and permitting applicants, 
and [require] that the new or revised 
NAAQS shall not apply to 
preconstruction permit applications 
until such final regulations and 
guidance have been published.” 

 Rejected, by a 23-31 vote, an 
amendment offered by Representative 
Bobby Rush (D-IL), which would have 
modified Section 3(d) of the 
legislation. The amendment would 
have waived the requirement for 
publication of necessary implementing 
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guidance and regulations if adhering to 
the requirement would “increase air 
pollution that harms human health and 
the environment;…slow issuance of 
final preconstruction 
permits;…increase regulatory 
uncertainty;…foster additional 
litigation;…shift the burden of 
pollution control from new sources to 
existing sources of pollution, including 
small businesses; or…increase the 
overall cost of achieving the new or 
revised national ambient air quality 
standard in the applicable area.”   

 Rejected, by a voice vote, an 
amendment offered by Representative 
Jerry McNerney (D-CA), which would 
have modified Section 3(h) of the 
legislation. Section 3(h) would provide 
“that with respect to air quality 
monitoring data influenced by 
exceptional events, an exceptional 
event may include stagnation of air 
masses that are not ordinarily 
occurring, and may also include a 
meteorological event involving high 
temperatures or lack of precipitation.”   

 
While the full House is likely to vote on the 
legislation in the coming weeks, it is not 
expected to advance in the Senate.  
 
The Committee approved the less-controversial 
‘‘Advanced Nuclear Technology Development 
Act of 2016” by voice vote. In his opening 
statement, Chairman Fred Upton (R-MI) said 
that the legislation will “ensure that the Nuclear 
Regulatory Commission has the expertise and 
resources to develop the regulatory framework 
for innovative advanced reactor technologies 
that is critical to our nuclear future.”   
 
EPA Proposes 2017 Renewable Fuel 
Requirements 

 
Key Points: 

 On Wednesday, the EPA announced the 
proposed renewable fuel blending requirements 
for 2017. 

 The proposal would continue implementation of 
the Renewable Fuel Standard, enacted by 
Congress in 2005 and 2007.  

 The EPA is again proposing renewable fuel 
totals that would fall short of the levels set by 
statute. The agency is doing so because of limits 
on the total amount of biofuel that can be 
blended into the fuel supply primarily as 
“E10” gasoline.    

 
On May 18, the Environmental Protection 
Agency (EPA) released the Notice of Proposed 
Rulemaking (NPRM) titled “Renewable Fuel 
Standard Program: Standards for 2017 and 
Biomass-Based Diesel Volume for 2018”. The 
Renewable Fuel Standard (RFS) establishes the 
requirements for blending ethanol and other 
biofuels into the transportation fuel supply. 
Congress established the RFS in the “Energy 
Policy Act of 2005” and expanded the 
requirements in the “Energy Independence and 
Security Act of 2007”. The RFS sets annual 
targets for renewable fuels, including ethanol, 
advanced biofuels and cellulosic biofuels. 
 
The EPA has struggled in recent years to 
implement the program as the nation has 
reached the so-called “blend wall”, when the 
amount of conventional gasoline and other 
conventional fuels available cannot absorb the 
targeted amounts of biofuels. Most biofuels are 
blended into the transportation fuel supply as 
gasoline with ten percent ethanol (E10), which 
contributes to the overall blending constraints. 
To reflect the impact of the blend wall, recent 
years’ RFS volume totals have lagged below 
those set in statute. That would be the case 
again in 2017 under the proposal released on 
Thursday.    
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An EPA press release quoted Acting Assistant 
Administrator for the Office of Air and 
Radiation Janet McCabe emphasizing that the 
“administration is committed to keeping the 
RFS program on track, spurring continued 
growth in biofuel production and use, and 
achieving the climate and energy independence 
benefits that Congress envisioned from this 
program.” 
 

RFS Implementation: 2014-2017 

Year Statute 
Renewable  
Fuel 

EPA 
Renewable Fuel 

2014 18.15 16.28 

2015 20.5 16.93 

2016 22.25 18.11 

2017* 24.0 18.8 

Volume numbers in billions of gallons. 

*Proposed rule. 

 
In the NPRM, the EPA discussed the issues 
requiring it to set lower volume requirements 
than those set in the statute: “Our decision to 
propose volumes for total renewable fuel that 
rely on using both the cellulosic waiver 
authority and the general waiver authority is 
based on the same fundamental reasoning we 
relied upon in the final rule…which established 
the standards for 2014, 2015, and 
2016…Despite significant increases in 
renewable fuel use in the United States, real-
world constraints, such as the slower than 
expected development of the cellulosic biofuel 
industry and constraints in the marketplace 
needed to supply certain biofuels to consumers, 
have made the timeline laid out by Congress 
impossible to achieve.” 
 
In a statement, House Energy and Commerce 
Committee Chairman Fred Upton (R-MI) 
indicated that the panel would be reviewing the 

proposal and the overall RFS program. Upton 
declared: “The energy sector has evolved in 
ways that were not predicted when the RFS 
was last revised in 2007. We will continue our 
ongoing oversight of the RFS and EPA’s 
proposed rule in the months ahead.” 
 
Renewable Fuels Association President Bob 
Dineen, in a statement, criticized the EPA for 
what he characterized as a failure to comply 
with the statute. Dineen argued that the 
“agency continues to cater to the oil industry 
by relying upon an illegal interpretation of its 
waiver authority and concern over a blend wall 
that the oil industry itself is creating.”  
 
American Fuel & Petrochemical Manufacturers 
(AFPM) President Chet Thompson criticized 
the proposal for going too far in mandating 
blending of biofuel into the transportation fuel 
supply. In a statement he argued that “the 
proposed volumes still go beyond marketplace 
realities….[and threaten] to force consumers to 
use more biofuel than vehicles, engines and 
fueling infrastructure can handle.” 
  
Upcoming Hearings and Events 
 
May 24 
Waters of the United States: The Senate 
Environment and Public Works Committee’s 
Fisheries, Water, and Wildlife Subcommittee 
will hold a hearing titled “Erosion of 
Exemptions and Expansion of Federal 
Control–Implementation of the Definition of 
Waters of the United States”.  
 
May 25 
Mining Safety: The House Natural Resources 
Committee’s Energy and Mineral Resources 
Subcommittee will hold a hearing titled 
“Exploring 21st Century Mining Safety, 
Environmental Control, and Technological 
Innovation”.   
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May 26 
Clean Power Plan: The House Science 
Committee’s Environment Subcommittee will 
hold a hearing on “Impact of EPA’s Clean 
Power Plan on States”. Scheduled witnesses 
include:  E. Scott Pruitt, Attorney General, 
State of Oklahoma; Brianne Gorod, Chief 
Counsel, Constitutional Accountability Center; 
and Charles McConnell, Executive Director, 
Energy and Environment Initiative, Rice 
University.   
 
May 31 
E&P Sector Debt and Financing: The New 
York Energy Forum will hold an event titled 
“The Future of the E&P Sector: Debt and 
Financing Issues”.   
 
June 1-3 
Pipeline Safety Regulations: The Pipeline 
and Hazardous Materials Safety Administration 
(PHMSA) will convene meetings of its Gas 
Pipeline Advisory Committee (GPAC) and its 
Liquid Pipeline Advisory Committee (LPAC). 
According to PHMSA: “The GPAC will be 
considering and voting on the notice of 
proposed rulemaking (NPRM) titled: Pipeline 
Safety: Plastic Pipe Rule (80 FR 29263; May 21, 
2015), and in a joint meeting of the GPAC and 
LPAC, members will consider and vote on the 
NPRM titled: Pipeline Safety: Operator 
Qualification, Cost Recovery, Accident and 
Incident Notification, and Other Pipeline 
Safety Proposed Changes (80 FR 39916; July 
10, 2015). Other topics of discussion will 
include the regulatory agenda and agency and 
stakeholder priorities. A briefing on the 
NPRM, titled: Pipeline Safety: Safety of Gas 
Transmission and Gathering Pipelines (81 FR 
20722; April 8, 2016), will also be presented to 
both committees and the public.” The 
“Operator Qualification, Cost Recovery, 
Accident and Incident Notification, and Other 

Pipeline Safety Proposed Changes” NPRM 
would: establish new requirements for certain 
pipeline employee qualifications; require that 
pipelines notify the National Response Center 
“as soon as practicable” following “confirmed 
discovery” of a covered incident; require 
notification to PHMSA of pipeline flow 
reversals and changes to the type of product 
transported; incorporate by reference industry 
standards on inline inspections and stress 
corrosion cracking direct assessment (SSCDA); 
and implement other changes to pipeline safety 
regulations. The “Safety of Gas Transmission 
and Gathering Pipelines” NPRM would 
establish new requirements for: how operators 
inspect natural gas transmission pipelines, 
including in-line inspections (ILI); what actions 
they take in response to those inspections; and 
how they verify the maximum allowable 
operating pressure (MAOP) of pipelines. In 
developing the MAOP requirements, PHMSA 
is implementing Section 23(a) of the “Pipeline 
Safety, Regulatory Certainty and Job Creation 
Act of 2011” (P.L. 112-90), which directed the 
agency to implement requirements for verifying 
the MAOP for older “grandfathered” natural 
gas pipelines. The NPRM also imposes new 
regulatory requirements on certain 
gas gathering lines, and includes other new 
requirements that implement provisions of the 
2011 Act.               
 
June 8 
Natural Gas Pipeline Regulations: The 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a webinar 
on the “Pipeline Safety: Safety of Gas 
Transmission and Gathering Pipelines” Notice 
of Proposed Rulemaking (NPRM). 
 
July 11-12 
EIA Conference: The Energy Information 
Administration (EIA) will hold its annual 
Energy Conference. Topics planned for 
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discussion at the conference include: “Clean 
Power Plan: EIA, EPA, and state and regional 
perspectives”; “Oil supply: The role of 
technology advances and other factors driving 
the current and future supply situation”; 
“Renewable energy and the transmission grid: 
Integrating renewable energy capacity into 
electric system operations”; “LNG markets: 
Implications of a low energy price environment 
for demand and U.S. exports”; “Climate—next 
steps: Perspectives from the United States, 
Europe, and China”; “Information technology 
and the energy industry: How the application 
of information technology is driving change in 
the energy industry”; “Oil demand and 
transportation: Transportation sector 
developments affecting oil demand and price 
response”; “Renewable electricity: State-level 
issues and perspectives”; Oil and natural gas: 
State-level issues and perspectives”; “Industrial 
energy demand and efficiency: Secondary 
processing and waste fuel use in heavy 
industry”; “Global coal markets: The outlook 
for coal demand and supply”; “Oil midstream: 
Competitive positions of U.S. refineries in the 
global market”; and “Energy efficiency: 
Measuring and achieving demand-side energy 
efficiency and developing standard metrics”.   
 
July 14 
Underground Natural Gas Storage Safety: 
The Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a workshop 
on underground gas storage safety. According 
to PHMSA, the “workshop will bring 
stakeholders, including federal and state 
agencies, industry, and interested members of 
the public together to participate in shaping a 
future of 49 CFR 192 safety regulations for 
underground natural gas storage.”    
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-

659-8201. Updates on energy and environment issues 
are also available on twitter. 
 
DEFENSE 
 
House Passes NDAA; White House 
Threatens Veto  
 
Key Points: 

 Many Democrats voted against the NDAA, 
and the Administration once again asserts that 
the President will veto the NDAA in its 
current form 

 
On May 18, the House passed the “National 
Defense Authorization Act for Fiscal Year 
2017” (H.R. 4909) by a 277-147 vote as many 
Democrats voted against the package because 
of a shift of $18 billion in Overseas 
Contingency Operations (OCO) funds for base 
Department of Defense (DOD) requests and 
because of language that would moot an 
Obama Administration Executive Order 
barring contractors from discriminating against 
LGBT employees. The House considered and 
disposed of the 181 amendments made in order 
by the rules governing the debate on H.R. 
4909. 
 
In its Statement of Administration Policy on 
H.R. 4909, the Office of Management and 
Budget (OMB) stated that “the Administration 
strongly objects to many provisions in this bill 
that impede the Administration’s ability to 
carry out the President’s defense strategy.” 
OMB added that “[i]f the President were 
presented with H.R. 4909, his senior advisors 
would recommend he veto the bill” (emphasis 
in the original.) 
 
OMB stated that “[i]nstead of fully funding 
wartime operations such as INHERENT 
RESOLVE to defeat Islamic State of Iraq and 
the Levant (ISIL,) the bill would redirect $18 
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billion of OCO funds toward base budget 
programs that the DOD did not request, 
cutting off critical funding for wartime 
operations after April 30, 2017.” OMB claimed 
that “[n]ot only is this approach dangerous, but 
it is also wasteful.” OMB stated that “[t]he bill 
would buy excess force structure without the 
money to sustain it, effectively creating hollow 
force structure that would undermine DOD’s 
efforts to restore readiness…[and] 
[f]urthermore, the bill’s funding approach 
attempts to unravel the dollar-for-dollar 
balance of defense and non-defense funding 
increases provided by the Bipartisan Budget 
Act (BBA) of 2015, threatening future steps 
needed to reverse over $100 billion of future 
sequestration cuts to DOD.” 
 
OMB further claimed that “H.R. 4909 would 
impose other unneeded costs, constraining 
DOD’s ability to balance military capability, 
capacity, and readiness…[and] [t]he President’s 
defense strategy depends on investing every 
dollar where it will have the greatest effect.” 
OMB asserted that “[t]he bill also continues 
unwarranted restrictions regarding detainees at 
Guantanamo Bay, would prevent the United 
States from fulfilling its obligations under a 
treaty, and includes non-germane policy riders, 
such as those undermining the Endangered 
Species Act as well as public land management 
statutes, and those that would make it easier to 
discriminate on the basis of sexual orientation, 
which have nothing to do with national 
defense.”  
 
FY 2017 DOD Appropriations Act Reported 
Out of Committee 
 
Key Points: 

 The House Appropriations Committee 
marked up and reported out the FY 2017 
DOD Appropriations Act, which could come 
to the House floor as early as next week 

 
On March 17, the House Appropriations 
Committee marked up and reported out the FY 
2017 Department of Defense (DOD) 
Appropriations Act and Committee Report 
after adopting two amendments. House 
Republican Leadership may look to bring the 
bill to the House floor before the Memorial 
Day Recess. In its press release, the Committee 
claimed that the bill “meets the overall defense 
spending limits set by law for FY 2017, 
providing $517.1 billion in discretionary 
funding – an increase of $3 billion above the 
FY 2016 enacted level and $587 million below 
the President’s budget request.” The 
Committee stated that “[t]he bill also provides 
$58.6 billion in Overseas Contingency 
Operations (OCO)/Global War on Terrorism 
(GWOT) funding – the level allowed under 
current law.” The Committee stated that 
“[f]ollowing the lead of the House Armed 
Services Committee-approved National 
Defense Authorization Act of 2017, the 
legislation targets approximately $16 billion of 
this OCO/GWOT funding to meet needs 
within the base Pentagon budget.” 
 
The Committee considered and adopted two 
amendments by voice vote: 

 Frelinghuysen manager’s amendment, 
which “makes technical and non-
controversial changes to the bill and 
report” 

 Lee amendment, which adds “language 
stating that ‘Congress has a 
constitutional duty to debate and 
determine whether or not to authorize 
the use of military force against the 
Islamic State of Iraq and the Levant 
(ISIL)’” 

 
Fanning Confirmed 
 
Key Points: 
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 Roberts lifts his hold on the nominee to be 
Secretary of the Army because the DOD has 
privately acknowledged that any transfers of 
detainees from Guantanamo or shutdown of 
the facility would not occur under the current 
President 

 
This week, the Senate confirmed Eric Fanning 
as the Secretary of the Army by unanimous 
consent after Senator Pat Roberts (R-KS) lifted 
his hold he had placed on the nomination 
because of the Administration’s potential plans 
to close the detainee facility at Guantanamo 
Bay, Cuba and transfer detainees to prisons in 
the U.S. Fanning will now become the first 
openly gay service Secretary in the Department 
of Defense’s (DOD) history. However, that 
Roberts has allowed Fanning to be confirmed 
may suggest that key players in the 
Administration have privately acknowledged 
that moving detainees from Guantanamo and 
closing the facility will not happen under 
President Barack Obama. 
 
Last month on the Senate floor, Robert said “I 
support Mr. Eric Fanning for this post…[and] 
[i]f the White House calls and assures me that 
terrorists held at Guantanamo will not come to 
Fort Leavenworth, I will release the hold — 
immediately.” In his statement regarding 
Fanning’s nomination, Roberts claimed that 
“Deputy Defense Secretary Robert Work, who 
would be responsible for leading the plans to 
relocate terrorist detainees at Ft. Leavenworth, 
assured me at a May 10 meeting that, ‘I am the 
person who would have to execute it [the 
moving of detainees to the mainland], and the 
clock has run out.’” 
 
On March 17, speaking on the Senate floor, 
Senate Armed Services Committee Chairman 
John McCain (R-AZ) said that “Roberts and I 
have worked closely together on this year’s 
Defense Authorization Act to ensure the 

Administration does not have the authority to 
release or transfer detainees on the mainland.” 
He said that “[u]nfortunately, the 
Administration has failed for over 7 years to 
present a substantive plan on how they intend 
to close Guantanamo Bay, to me, to the 
Congress, to my colleagues, or the American 
people.” McCain stated that “[t]hanks to 
Senator Roberts’ efforts, this year’s bill extends 
the prohibition to any reprogramming request 
to transfer or release detainees…[and] [t]hese 
provisions confirm that President Obama will 
not be able to move detainees to the mainland 
of the United States of America in the coming 
year.” Roberts stated that “I think President 
Obama’s threat to act by Executive order still 
remains…[h]owever, Secretary Work has 
assured me that, as the individual charged with 
executing a movement of detainees to the 
mainland, he would be unable to fulfill such an 
order before the close of this administration.” 
 
Fanning has been appointed Acting Secretary 
of the Army in November 2015 after serving as 
The Special Assistant to the Secretary and 
Deputy Secretary of Defense, which included 
helming the transition from Secretary of 
Defense Chuck Hagel to Secretary of Defense 
Ashton Carter. From 2013 through 2015, 
Fanning served as the Under Secretary and 
Chief Management Officer of the Air Force 
and between 2009 and 2013, Fanning was the 
Deputy Under Secretary of the Navy/Deputy 
Chief Management Officer.   
 
McCain Speech At Brookings 
 
Key Points: 

 McCain reveals he will offer an amendment on 
the Senate floor to shift OCO funds to DOD 
base programs 

 SASC Chairman highlights the reforms in the 
Senate NDAA regarding the DOD’s 
organization  
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On May 19, Senate Armed Services Committee 
Chairman John McCain (R-AZ) made remarks 
at the Brookings Institution on the “National 
Defense Authorization Act (NDAA) for Fiscal 
Year 2017” (S. 2943), notably his plan to offer 
an amendment on the Senate floor to shift 
Overseas Contingency Operations (OCO) 
funds to base Department of Defense (DOD) 
programs. McCain highlighted the reforms that 
would remake the Department of Defense in 
the most significant organizational reforms 
since Goldwater-Nichols. 
 
McCain stated that “[l]ast week, the Senate 
Armed Services Committee approved the 
National Defense Authorization Act for Fiscal 
Year 2017 with a strong bipartisan vote of 23-
3…[and] I am tremendously proud of this 
legislation, which includes major reforms that I 
want to discuss with you today.” He said that 
“I must begin with one challenge that the 
committee could not address in the NDAA: the 
dangerous mismatch between growing 
worldwide threats and arbitrary limits on 
defense spending in current law…[and] [i]n 
short, as threats grow, and the operational 
demands on our military increase, defense 
spending in constant dollars is decreasing.” 
 
McCain stated that “[t]he Senate NDAA, at 
present, conforms to last year’s budget 
agreement…[b]ut when the legislation comes 
to the floor next week, I will offer an 
amendment to increase defense spending above 
the current spending caps, reverse short-sighted 
cuts to modernization, restore military 
readiness, and give our servicemembers the 
support they need and deserve.” McCain stated 
that “I do not know whether or not this 
amendment will succeed…[b]ut the Senate 
must have this debate…[a]nd Senators must 
choose a side.”   
 

McCain stated that “[w]e must also reform our 
nation’s defense enterprise to meet new threats, 
both today and tomorrow, and to give 
Americans greater confidence that the 
Department of Defense (DOD) is spending 
their tax dollars efficiently and 
effectively…[and] [t]hat is exactly what the 
NDAA does.” He said that “Goldwater-
Nichols was about operational effectiveness—
improving the ability of the military services to 
plan and operate together as one joint 
force…[but] [t]he problem today is strategic 
integration—how the DOD integrates its 
activities and resources across different regions, 
functions, and domains, while balancing and 
sustaining those efforts over time.” 
 
McCain said that the Senate’s NDAA would do 
the following:  

 “The legislation would require the next 
Secretary of Defense to create a series 
of ‘cross-functional mission teams’ to 
better integrate the Department’s 
efforts and achieve discrete objectives. 
There is no mechanism to perform this 
kind of integration at present. The 
Secretary and the Deputy have to do it 
ad hoc, which is an unrealistic burden. 
The idea of cross-functional teams has 
been shown to be tremendously 
effective in the private sector and by 
innovative military leaders such as 
General Stan McChrystal. If applied 
effectively in the Office of the Secretary 
of Defense, I believe this concept could 
be every bit as impactful as the 
Goldwater-Nichols reforms. 

 “The legislation would also require the 
next Secretary to reorganize one 
combatant command around joint task 
forces focused on discrete operational 
missions, rather than military services. 
Here, too, the goal is to improve 
integration across different military 
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functions, and do so with far fewer 
staff than these commands now have. 
Similarly, the NDAA seeks to clarify 
the role of the Chairman of the Joint 
Chiefs, focusing this leader on more 
strategic issues while providing the 
Chairman greater authority to assist the 
Secretary with the global integration of 
military operations. 

 “The NDAA also seeks to curb the 
growth in civilian staff and military 
officers that has occurred in recent 
years. Over the past 30 years, the end-
strength of the joint force has 
decreased 38 percent, but the ratio of 
four-star officers to the overall force 
has increased by 65 percent. We have 
seen similar increases among civilians at 
the senior executive service level. The 
NDAA therefore requires a carefully-
tailored 25 percent reduction in the 
number of general and flag officers, a 
corresponding 25 percent decrease to 
the ranks of senior civilians, and a 25 
percent cut to the amount of money 
that can be spent on contractors doing 
staff work. 

 “And, in what I expect to be a 
contentious provision with the White 
House, the NDAA caps the size of the 
National Security Council (NSC) policy 
staff at 150. The NSC staff has steadily 
grown over administrations of both 
parties in recent decades. It has gotten 
so bad that all three leaders who served 
as Secretary of Defense under the 
current administration recently blasted 
the NSC’s micromanagement of 
operational issues during their tenures. 
The NDAA seeks to begin reversing 
this trend and return the NSC to its 
original strategic mission. 

 “Innovation cannot be an auxiliary 
office at the Department of Defense. It 

must be the central mission of its 
acquisition system. Unfortunately, that 
is not the case with the Office of the 
Under Secretary of Defense for 
Acquisition, Technology, and Logistics, 
or AT&L. It has grown too big, tries to 
do too much, and is too focused on 
compliance at the expense of 
innovation. That is why the NDAA 
seeks to divide AT&L’s duties between 
two offices: a new Under Secretary of 
Defense for Research and Engineering 
and an empowered and renamed Under 
Secretary of Management and Support, 
which was congressionally mandated 
two years ago. 

 “This reform builds on our previous 
efforts. Whereas last year’s NDAA 
sought to rebalance authority for 
acquisition from the Office of the 
Secretary of Defense (OSD) toward the 
services, this year’s NDAA seeks to 
rebalance the acquisition mission within 
OSD toward innovation. 

 “The job of Research and Engineering 
would be developing defense 
technologies that can ensure a new era 
of U.S. qualitative military dominance. 
This office would set defense-wide 
acquisition and industrial base policy. It 
would pull together the centers of 
innovation in the defense acquisition 
system. And it would oversee the 
development and manufacturing of 
weapons by the services.  

 “By contrast, Management and Support 
would be a line management position. 
It would manage the multi-billion dollar 
businesses, such as the Defense 
Logistics Agency and the Defense 
Commissary Agency, that buy goods 
and services for the Department of 
Defense. It would also manage other 
defense agencies that perform other 
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critical business functions for the 
Department, such as performing audits, 
paying our troops, and managing 
contracts. This would not only enable 
Research and Engineering to focus on 
technology development; it would also 
provide for a better management of 
billions of dollars of spending on 
mission support activities. 

 “These organizational changes 
complement the additional acquisition 
reforms in the NDAA that build on our 
efforts last year. This legislation creates 
new pathways for the Department of 
Defense to do business with non-
traditional defense firms. It streamlines 
regulations to procure commercial 
goods and services. It provides new 
authorities for the rapid prototyping, 
acquisition, and fielding of new 
capabilities. And it imposes new limits 
on the use of so-called ‘cost-type’ 
contracts. The overuse of these kinds 
of contracts, and the complicated and 
expensive government bureaucracy that 
goes with them, serves as a barrier to 
entry for commercial, non-traditional, 
and small businesses that are driving 
the innovation our military needs. 

 “The final major reform in this year’s 
NDAA is the most sweeping overhaul 
of the military health system in a 
generation. This bipartisan effort is the 
result of years of careful study. We have 
incorporated the best practices and 
recent innovations of high-performing 
private sector healthcare providers. 
Taken together, these reforms can 
improve access to, and quality of, care 
for service members, retirees, and their 
families; improve the military and 
combat medical readiness of our force; 
and reduce rising health care costs for 
the Department of Defense.  

 
DOD Releases Annual China Report 
 
Key Points: 

 The Pentagon’s annual China report document 
the PRC’s increasingly aggressive stance in the 
East and South China Seas and its 
modernization program 

 
Late last week, the Department of Defense 
(DOD) released its annual report on the 
People’s Republic of China (PRC), which noted 
increasing aggression in the East and South 
China Seas and China’s modernization program 
that focuses on many capabilities to counteract 
U.S. military strengths.  
 
The DOD stated that “[t]he long-term, 
comprehensive modernization of the armed 
forces of the PRC entered a new phase in 2015 
as China unveiled sweeping organizational 
reforms to overhaul the entire military 
structure.” The DOD stated that “[t]hese 
reforms aim to strengthen the Chinese 
Communist Party’s (CCP) control over the 
military, enhance the PLA’s ability to conduct 
joint operations, and improve its ability to fight 
short-duration, high-intensity regional conflicts 
at greater distances from the Chinese 
mainland.” The DOD stated that “China’s 
leaders seek ways to leverage China’s growing 
military, diplomatic, and economic clout to 
advance its ambitions to establish regional 
preeminence and expand its international 
influence.” The DOD stated that “Chinese 
leaders have characterized modernization of 
the People’s Liberation Army (PLA) as 
essential to achieving great power status and 
what Chinese President Xi Jinping calls the 
“China Dream” of national rejuvenation.”  
 
The DOD stated that “China’s officially-
disclosed military budget grew at an average of 
9.8 percent per year in inflation-adjusted terms 
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from 2006 through 2015, and Chinese leaders 
seem committed to sustaining defense spending 
growth for the foreseeable future, even as 
China’s economic growth decelerates.” The 
DOD stated that “[t]he PRC continues to 
focus on preparing for potential conflict in the 
Taiwan Strait, but additional missions, such as 
contingencies in the East and South China Seas 
and on the Korean peninsula, are increasingly 
important to the PLA.” The DOD stated that 
“[m]oreover, as China’s global footprint and 
international interests grow, its military 
modernization program has become more 
focused on investments and infrastructure to 
support a range of missions beyond China’s 
periphery, including power projection, sea lane 
security, counterpiracy, peacekeeping, and 
humanitarian assistance/disaster relief 
(HA/DR).” The DOD stated that “PLA global 
operations in 2015 included counterpiracy 
patrols, humanitarian assistance and disaster 
relief, exercises, and sea lane security 
operations…[and] China’s November 2015 
public confirmation of its intention to build its 
first overseas military support facility in 
Djibouti likely reflects this more global 
outlook, as it will be utilized to sustain the PLA 
Navy’s operations at greater distances from 
China.” 
 
The DOD stated that “[d]uring 2015, the PLA 
continued to improve key capabilities that 
would be used in theater contingencies, 
including cruise missiles; short, medium, and 
intermediate-range ballistic missiles; high 
performance aircraft; integrated air defense 
networks; information operations capabilities; 
and amphibious and airborne assault units.” 
The DOD stated that “[t]he PLA is developing 
and testing new intermediate- and medium-
range conventional ballistic missiles as well as 
longrange, land-attack, and anti-ship cruise 
missiles, which once operational would extend 
the military’s reach and push adversary forces 

further from potential regional conflicts.” The 
DOD stated that “China is also focusing on 
counterspace, offensive cyber operations, and 
electronic warfare (EW) capabilities meant to 
deny adversaries the advantages of modern, 
information technology-driven warfare.” The 
DOD stated that “[d]espite the PLA’s gains 
over the last two decades, its modernization 
program faces challenges.” 
 
The DOD stated that its “approach to China is 
part of a broader U.S. strategy for the Asia-
Pacific region that is focused on ensuring and 
building upon a stable and diversified security 
order, an open and transparent economic 
order, and a liberal political order.” The DOD 
stated that “U.S. policy toward China is based 
on the premise that it is in both our countries’ 
interests to deepen practical cooperation in 
areas where our countries’ interests overlap, 
while constructively managing differences.” 
The DOD stated that “[s]ustaining positive 
momentum in the military-to-military 
relationship supports U.S. policy objectives to 
encourage China to uphold international rules 
and norms and to contribute positively to 
resolving regional and global problems.” The 
DOD stated it “will continue to focus on 
enhancing risk reduction measures that 
diminish the potential for incidents or 
miscalculation, and encourage China to 
contribute constructively to efforts to maintain 
peace and stability with the United States, our 
allies and partners, and the greater international 
community.” The DOD stated that “[w]hile the 
United States builds a stronger military-to-
military relationship with China, DOD will also 
continue to monitor and adapt to China’s 
evolving military strategy, doctrine, and force 
development, and encourage China to be more 
transparent about its military modernization 
program.” The DOD stated that “[t]he United 
States will adapt its forces, posture, 
investments, and operational concepts to 
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ensure it retains the ability to defend the 
homeland, deter aggression, protect our allies, 
and preserve a principled regional order 
founded in international law and norms that 
benefit all countries equally.” 
 
Upcoming Hearings and Events 
 
May 23 
U.S.-Russia Open Skies Treaty: The Senate 
Foreign Relations Committee will hold a 
hearing to discuss the Open Skies Treaty with 
Russia. 
 
Navy Force Structure/Readiness: The 
House Armed Services Committee will hold a 
hearing to discuss Navy force structure and 
readiness. 
 
May 24 
Defense Appropriations: The Senate 
Appropriations Committee will hold a hearing 
to discuss defense appropriations. 
 
U.S.-India Relations: The Senate Foreign 
Relations Committee will hold a hearing to 
discuss U.S.-India relations. 
 
May 26 
Defense/Homeland Security 
Appropriations: The Senate Appropriations 
will hold a hearing to discuss homeland security 
appropriations. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 

House Panel Examines Part B Demo 
 
Key Points: 

 Concerns voiced by some Members included 
lack of stakeholder input, the scale of the 
program, and overriding of statutes 

 Witnesses included representatives from the 
fields of oncology, rheumatology, and immune 
deficiency as well as patient advocates 

 
On May 17, the House Energy and Commerce 
Committee’s Health Subcommittee held a 
hearing entitled “The Obama Administration’s 
Medicare Drug Experiment: The Patient and 
Doctor Perspective.” Under the proposal, half 
of providers would continue to be reimbursed 
by the annual sales price (ASP) plus six percent 
while the other half would receive the lower 
ASP plus 2.5 percent plus a fixed payment. 
 
Chairman Joe Pitts (R-PA) pointed to several 
concerning aspects of the Part B 
Demonstration such as the mandatory nature 
of the project; the breadth of the experiment; 
and the timing. He suggested the most 
concerning aspect is that it came from 
unelected bureaucrats who made decisions 
behind closed doors. He noted recently 242 
bipartisan Members of Congress wrote the 
Administration asking the rule be withdrawn 
along with several other letters from both the 
House and Senate detailing concerns. He 
explained that CMS is proposing to reduce 
reimbursement for physician administered 
drugs. Pitts observed that CMS argues the 
current system incentivizes physicians to 
prescribe more expensive drugs. He pointed 
out that with the impact of sequestration the 
reimbursement would actually be nearly ASP 
plus zero percent. 
 
Ranking Member Gene Green (R-TX) 
expressed concern for the size and scope of the 
proposed program and the potential impact on 
physician-administered drugs. He emphasized 
in 2015, Medicare Part B spent $20 billion on 
outpatient drugs. He stated that beneficiary 
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cost-sharing is 20 percent with no out-of-
pocket limit and while the median income for 
Medicare beneficiaries is less than $25,000 per 
year, some experience out-of-pocket costs as 
high as $100,000. Green expressed support for 
testing tools that award value. He noted he 
joined the letter to CMS outlining concerns 
with the demonstration. 
 
Texas Oncology Vice President Dr. Debra Patt 
called the demonstration “clinical research” 
where patients have no choice to participate 
and there is no measurement of adverse effects. 
She expressed concern patients will lose access 
to treatments that have a known clinical 
advantage. Coalition of State Rheumatology 
Organizations National Advocacy Chair Dr. 
Michael Schweitz stated that clinical decision 
making is not influenced by the add-on cost. 
He asserted that data supporting this premise is 
nonexistent and cited a recent report which 
found rheumatology physicians are not 
routinely ordering the most expensive 
products. Immune Deficiency Foundation 
President and Founder Marcia Boyle stated the 
previous Medicare reimbursement changes 
resulted in decreases in reimbursement for 
infusion treatments. She cited two studies by 
the Department of Health and Human Services 
which found doctors reported difficulty 
purchasing immunoglobulin infusions and 
instead patients being sent to hospitals for 
treatment. 
 
Meanwhile, Patient Advocate Heather Block 
expressed support for the demonstration 
program, asserting it will allow CMS to 
determine best practices without affecting her 
drug coverage. She stated a desire to know the 
drugs she takes are the best for her care and 
not just the ones that generate the most money 
for her doctor. Medicare Rights Center 
President Joe Baker stressed the current system 

already imposes access challenges and the cost 
burdens cause too many to go without care. 
  
House Ways & Means Committee 
Convenes Hearing on Tax-Related Health 
Proposals 
 
Key Points: 

 Recommendations included authorizing health 
savings accounts, removing certain tax 
penalties under the ACA, and incentivizing 
research 

 
On May 17, the House Ways and Means 
Committee’s Health Subcommittee held a 
hearing entitled, “Tax-Related Proposals to 
Improve Health Care.” 14 Members of 
Congress testified before the Committee on a 
variety of legislation to improve health care. 
Full Committee Chairman Kevin Brady (R-TX) 
noted the committee is moving forward with 
innovative health care solutions. He declared 
provisions in the tax code were created to 
provide better access to health care. 
Subcommittee Ranking Member Jim 
McDermott (D-WA) said the legislation being 
discussed should be scrutinized carefully. He 
declared it is important to undertake a careful 
analysis on how the bills being discussed 
impact the current health care system. 
 
Representative Lynn Jenkins (R-KS) discussed 
“Restoring Access to Over the Counter 
Medication Act” (H.R. 1270) to eliminate the 
unnecessary requirement under the ACA that 
individuals have a prescription from a physician 
before purchasing over the counter medication 
with the health savings account (HSA) and 
flexible savings account (FSA). Several other 
Members discussed HSA-related proposals, 
including: Representative Erik Paulsen’s (R-
MN) “Health Savings Act of 2016” (H.R. 
4469), to remove barriers to allow seniors on 
Medicare, active duty service members, Native 
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Americans, and members of health care sharing 
ministries to save money in HSAs; 
Representative Mike Kelly’s (R-PA) legislation 
(H.R. 1752) to allow members of health care 
sharing ministries to establish HSAs; 
Representative Chris Stewart’s (R-UT) 
“Veterans TRICARE Choice Act” (H.R. 868), 
to allow an individual to opt into an HSA and 
then opt back into TRICARE. 
 
A number of proposals related to the 
Affordable Care Act’s (ACA) individual 
mandate to purchase health insurance. 
Representative Adrian Smith (R-NE) declared 
that his proposal (H.R. 954) would exempt 
individuals from the individual mandate 
penalties under the ACA if they lose coverage 
because of Consumer Operated and Oriented 
Plans (CO-OPs) failures. Representative Kristi 
Noem (R-SD) spoke in favor of the “Tribal 
Employment and Jobs Protection Act” (H.R. 
3080), declaring that tribes and tribal 
governments should be exempted from the 
individual mandate.  
 
Representative Mark Meadows (R-NC) 
explained that the “Student Worker Exemption 
Act of 2015” (H.R. 210), would exempt student 
workers at universities from being covered 
under university health care plans. 
Representative Ami Bera (D-CA) discussed his 
proposal (H.R. 4217) to amend the Internal 
Revenue Code so income converted to a Roth 
IRA would not be included in gross income for 
determining eligibility for health insurance 
subsidies. Bera also outlined the “Health Saving 
Protection Act” (H.R. 4832), which would 
exclude any employee contributions from 
trigging the Cadillac tax Representative Grace 
Meng (D-CA) advocated for H.R. 3117, “Fund 
Essential Menstruation Products (FEMS) Act.” 
 
Representative Charles Boustany (R-LA) 
discussed his legislation (H.R. 928) to repeal 

the health insurance tax on insurance providers. 
Boustany also mentioned the “Reinvigorating 
Antibiotic and Diagnostic Innovation Act of 
2015” (H.R. 3539), to address antibiotic 
resistant bacteria and infections by establishing 
a tax credit for up to 50 percent of the clinical 
development of expense to incentivize the 
development of two components necessary for 
reducing these infections. 
  
Upcoming Hearings and Events 
 
May 24 
Medicare and Medicaid: The House Energy 
and Commerce Committee will hold a hearing 
on “Medicare and Medicaid Program Integrity: 
Combatting Improper Payments and Ineligible 
Providers.” 
 
Zika Virus: The Woodrow Wilson Center will 
hold a discussion on “Zika in the U.S.: Can We 
Manage the Risk?” 
 
Mental Health: The American Psychological 
Association will hold a briefing on “Strategies 
to Improve Boys' and Men's Health,” focusing 
on violence, trauma, and substance abuse. 
 
Affordable Care Act: The Commonwealth 
Fund will hold a conference call briefing to 
discuss a new survey that finds that “a large 
majority of adults with Affordable Care Act 
(ACA) marketplace coverage or Medicaid are 
somewhat or very satisfied with their 
coverage.” 
 
May 25 
Cybersecurity: The House Energy and 
Commerce Committee will hold a hearing on 
“Examining Cybersecurity Responsibilities at 
HHS.” 
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Zika Virus: The House Science, Space, and 
Technology Committee will hold a hearing on 
“Science of Zika: The DNA of an Epidemic.” 
 
Health Care Reform: The Hudson Institute 
will hold a discussion on “Ten Guidelines for 
Real Health Care Reform,” focusing on 
alternatives to the Affordable Care Act. 
 
Personalized Medicine: The Personalized 
Medicine Coalition will hold a briefing on the 
value and promise of personalized medicine. 
 
March 26 
Zika Virus: The National Press Club will hold 
a Newsmaker Luncheon with Centers for 
Disease Control and Prevention Director Tom 
Frieden on the Zika virus outbreak. 
 
Mental Health: RTI International will hold a 
forum on “Mental Illness and Violence: 
Dispelling the Myths and Managing the Risks.” 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
House Subcommittee Favorably Reports 
FY 2017 T-HUD Appropriations Bill; 
Senate Passes its Version 
 
Key Points: 

 House Appropriations Subcommittee 
favorably reports a $58.4 billion 
appropriations bill for T-HUD. 

 Senate easily passes a $56.7 billion spending 
bill for T-HUD. 

 
On May 18, the House Appropriation 
Committee’s Transportation, Housing, and 
Urban Development, and Related Agencies (T-

HUD) Subcommittee marked up and favorably 
reported the FY 2017 T-HUD Appropriations 
bill. The bill allocates $58.4 billion in 
discretionary spending and is $4.9 billion lower 
than the President’s budget request. It is 
scheduled to be marked up by the full House 
Appropriations Committee on May 24. 
Highlights include: 
 

 $44 billion from the Highway Trust 
Fund to be spent on the Federal-aid 
Highways Program, which is identical 
to the levels authorized in the “Fixing 
America’s Surface Transportation Act” 
(FAST Act); 

 $16.3 billion to the Federal Aviation 
Administration (FAA) to fund key 
programs including the Next 
Generation Air Transportation System 
(NextGen), and air traffic control 
personnel. The bill does not include 
new passenger facility fees; 

 $1.7 billion for rail and rail safety with 
$1.4 billion for the national rail network 
and $300 million for rail safety and 
research programs; 

 $2.5 billion to the Federal Transit 
Administration (FTA) with $2.5 billion 
allocated to Capital Investment Grants 
(New Starts);  

 $450 million for TIGER grants; and 

 $38.7 billion for the Department of 
Housing and Urban Development. 

 
On the other side of the Capitol, the Senate 
passed its version of a T-HUD appropriations 
bill by a roll call vote of 89 to 8. The bill 
appropriates $56.7 billion in discretionary 
spending to the Transportation, Housing and 
Urban Development, and related agencies. The 
legislative vehicle for this bill and the bill 
containing appropriations for FY 2017 Military 
Construction and Veterans Affairs 
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Appropriations, H.R. 2577, contained over 300 
amendments to the original bill, including $1.1 
billion in emergency funding to combat the 
Zika virus. Earlier in the week, the White 
House announced its opposition to the Senate 
bill citing its lack of support for the President’s 
“21st Century Clean Transportation Plan,” and 
funding levels for certain programs that fall 
below the President’s requested level. 
 
House Committee Releases WRDA 
Reauthorization 
 
On May 20, the House Transportation and 
Infrastructure Committee released the “Water 
Resources Development Act of 2016” (WRDA 
2016), “legislation to address the needs of 
America’s harbors, locks, dams, flood 
protection, and other water resources 
infrastructure and help strengthen the Nation’s 
economic competitiveness” according to the 
Committee’s press release. The bill is 
cosponsored by Chairman Bill Shuster (R-PA), 
Ranking Member Peter DeFazio (D-OR), 
Water Resources and Environment 
Subcommittee Chairman Bob Gibbs (R-OH), 
and Water Resources and Environment 
Subcommittee Ranking Member Grace 
Napolitano (D-CA).  The Committee has 
announced plans to mark up the bill on May 
25. 
 
The Committee claimed that “WRDA 2016 is 
Congress’ return to the regular, biannual 
process of authorizing projects and activities 
related to the key missions of the U. S. Army 
Corps of Engineers, including developing and 
maintaining the Nation’s waterway 
infrastructure and supporting effective and 
targeted flood protection and environmental 
restoration needs.” The Committee stated that 
“[t]he legislation, which contains no earmarks, 
maintains the strong bipartisan reforms 
included in the Water Resources Reform and 

Development Act of 2014, and adheres to the 
new transparent process established in that law 
for congressional review of proposed Corps 
water resources development activities.” 
 
In its summary of WRDA 2016, the Committee 
identified the following highlights: 
Improves America’s Water Resources 
Infrastructure 

 Authorizes needed investment in 
America’s ports, channels, locks, dams, 
and other infrastructure that supports 
the maritime and waterways 
transportation system and provides 
flood protection for homes and 
businesses. 

 Authorizes 28 Army Corps of 
Engineers Chief’s Reports received 
since WRRDA 2014; Chief’s Reports 
are the final recommendation to 
Congress by the Corps’ Chief of 
Engineers for water resources 
infrastructure priorities. 

o These infrastructure 
improvements have been 
proposed at the local level, in 
cooperation and consultation 
with the Corps, and also have 
national economic and 
environmental benefits. 

o All Chief’s Reports have been 
fully vetted by the Committee at 
hearings this year. 

 Authorizes studies for future water 
resources projects and makes 
modifications to previously authorized 
projects. 

o Utilizes the new process 
reforms established under 
WRRDA 2014 that allow 
greater local participation in 
project selection. 

 Keeps American jobs in America by 
strengthening our competitiveness and 
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ensuring that our transportation system 
remains attractive to private sector job 
creators. 

Fiscally Responsible 

 Deauthorizes $5 billion in previously 
authorized projects, offseting the 
approximately $5 billion in new 
authorizations. 

 Sunsets new authorizations to prevent 
future project backlogs. 

 Reduces the inventory of projects that 
are not needed for the missions of the 
Corps. 

Strengthens Oversight, Transparency, and 
Accountability 

 Contains no earmarks. 

 Follows the new transparent process 
developed in WRRDA 2014 to review 
and prioritize water resources 
development activities with strong 
Congressional oversight. 

Return to Regular Order 

 Returning to the two-year cycle of 
considering WRDA legislation ensures 
proper Congressional oversight of the 
Army Corps of Engineers and enables 
Congress to address the Nation’s water 
resources development needs. 

 Maintaining regular order saves money 
by allowing needed water resources 
infrastructure improvements and 
project modifications to move forward, 
and preventing the unnecessary 
increases in project costs that occur 
when authorizations are stalled or 
delayed. 

 
Security Lines at Airports Expected to 
Remain Long 
 
Key Points: 

 Air travelers can expect long waits as the 
summer travel season approaches. 

 
Air travelers are being warned that security 
checkpoints at airports could be significant 
longer than usual as the busy summer travel 
season approaches. Last fall, the Inspector 
General for the Transportation Security 
Administration (TSA) released a report that 
highlighted numerous safety and security 
lapses. Following this report, TSA ended a 
program where individuals would randomly be 
directed to the TSA PreCheck line without 
having gone through the PreCheck enrollment 
process. 
 
The removal of this program combined with 
fiscal constraints is causing travelers to 
experience long lines at airports. TSA 
Administrator Peter Neffenger recently 
announced they will be hiring more than 700 
new screeners and move resources from low 
volume airports to busier airports, a decision 
many believe will not make a significant 
difference in reducing wait times. TSA notes 
that its overall staffing levels have decreased 
while passenger levels have increased.   
 
Senators Richard Blumenthal (D-CT) and Ed 
Markey (D-MA) recently sent a letter to 12 air 
carriers asking them to stop charging checked 
bag fees during the summer months. The 
Senators asserted their belief that these fees 
have increased the amount of carry-on bags, 
which is contributing to long lines at 
checkpoints. Senator Dick Durbin (D-IL) has 
added his support to this proposal. 
 
Airlines for America (A4A), the industry’s trade 
association, has urged TSA to take immediate 
action to reduce wait times to the traveling 
public. In an effort to increase pressure, A4A 
has launched a social media campaign that 
encourages people to submit images of long 
lines at airports. Already, travelers are engaging 
with this campaign to express their displeasure 

http://www.williamsandjensen.com/
http://www.markey.senate.gov/news/press-releases/markey-blumenthal-to-airlines-stop-charging_bag-fees-this-summer-


Williams & Jensen – Washington Update May 20, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 32 of 37 

over wait times. In a press release, Senator 
Mark Kirk (R-IL) said, “[i]f travelers do not 
have relief by Memorial Day, TSA 
Administrator Neffenger must resign and be 
replaced with a leader who can provide fast and 
secure screening.” 
 
NTSB Releases Findings of Last Year’s 
Deadly Amtrak Derailment Outside 
Philadelphia 
 
Key Points: 

 NTSB says available technology could have 
prevented deadly derailment. 

 
On May 17, the National Transportation Safety 
Board (NTSB) released its findings of the 
derailment of Amtrak train #188, which 
derailed on the evening of May 12, 2015, just 
north of Philadelphia and killed eight 
individuals. The NTSB concluded that the 
train’s engineer accelerated the train through a 
curve at more than double the speed limit 
because the engineer lost situational awareness. 
Through interviews with the engineer, 
investigators learned he was focused on an 
emergency situation involving local commuter 
rail train moments before the derailment. 
 
The NTSB stated its belief that the incident 
could have been preventable. “Had positive 
train control been in place on that stretch of 
track, this entirely preventable tragedy would 
not have happened,” said NTSB Chairman 
Christopher Hart. He added that “[u]nless 
positive train control is implemented soon, I’m 
very concerned that we’re going to be back in 
this room again, hearing investigators detail 
how technology that we have recommended 
for more than 45 years could have prevented 
yet another fatal rail accident.” The NTSB has 
noted that positive train control could have 
prevented 145 rail incidents that killed 288 
people and injured 6,574 since 1969. This 

technology was supposed to be implemented 
by the end of 2015, but the deadline was 
extended to December 31, 2018. 
 
FAA Releases Unmanned Aircraft Systems 
Registration Data 
 
Key Points: 

 New dataset offers insights into UAS 
registration. 

 
On May 19, the Federal Aviation 
Administration (FAA) released a significant 
dataset containing geographical information of 
all unmanned aircraft systems (UAS) that were 
registered between December 21, 2015, and 
May 12, 2016. Since December 21, 2015, the 
FAA has required anyone who owns a UAS 
between 0.55 lbs. and 55 lbs. to register it with 
the FAA before flying the aircraft outdoors. 
Additional requirements are necessary to 
operate a UAS for commercial purposes. 
  
According to the data, there have been close to 
460,000 hobbyist UAS registered and around 
8,400 non-hobbyist UAS registered in the 
United States with California, Texas and 
Florida containing the largest number of 
registrations. These numbers are likely 
significantly higher because not all owners have 
registered their aircraft despite the FAA’s 
requirement. This announcement comes as the 
FAA continues to finalize its small UAS 
(sUAS) rule, which will lay the groundwork for 
formal operations of these aircraft and their 
integration into the national airspace. 
 
Upcoming Hearings and Events 
 
May 24 
Waters of the United States: The Senate 
Environment & Public Works Committee will 
hold a hearing to discuss the implementation 
and definition of Waters of the United States. 
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Markup of FY 2017 Transportation, 
Housing and Urban Development Bill: The 
House Appropriations Committee will hold a 
markup of two bills including the FY 2017 
Transportation, Housing and Urban 
Development Bill. 
 
D.C. Metro Safety and Reliability: The 
House Transportation & Infrastructure 
Committee will hold a hearing to discuss 
improving the safety and reliability of the D.C. 
Metro. 
 
May 25 
WRDA Markup: The House Transportation 
and Infrastructure Committee may markup the 
“Water Resources Development Act of 2016” 
(WRDA 2016). 
 
Kevin Prior and Michael Kans wrote this section. For 
more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Federal IT Oversight Hearing 
 
Key Points: 

 Two House OGR Subcommittees found that 
many federal agencies have fared better at 
implementing FITARA but much work 
remains to be done 

 Members indicated that the Subcommittees 
would continue to monitor FITARA 
implementation and compliance 

 
On May 18, the House Oversight and 
Government Reform Committee’s 
Government Operations and Information 
Technology Subcommittees held a joint hearing 
entitled “The Federal Information Technology 
Reform Act (FITARA) Scorecard 2.0.” In 
conjunction with the hearing, the 

Subcommittees released its second FITARA 
scorecard. Topics discussed included: (1) Data 
Center Consolidation; (2) NASA; (3) National 
Labs; (4) the Department of Labor; (5) 
Institutionalizing FITARA; (6) GAO FITARA 
Review; (7) FITARA Scorecard/Grades; (8) the 
Department of Commerce (9) Cooperation 
with CFOs.        
 
Information Technology Subcommittee 
Chairman Will Hurd (R-TX) said the Federal 
Information Technology Acquisition Reform 
Act (FITARA) can play a key role in ensuring 
broader authorities for agency chief 
information officers (CIOs) and a reduction in 
waste, fraud, and abuse. He explained that the 
intent of grading agencies is to provide an 
objective measurement of progress and 
challenges and said he is pleased to see 
moderate improvement in the grades from the 
first scorecard. He said the overarching goal is 
for federal agencies to transition from outdated 
systems to modern technology. He noted that 
grades are a snapshot in time and are often the 
result of decisions made by previous officials. 
He said the risk assessment transparency metric 
is entirely within the CIO’s control and major 
information technology (IT) projects carry 
much more risk than agency CIOs are currently 
acknowledging. He said there are millions of 
dollars in savings still on the table for data 
center consolidation, noting that the 
Government Accountability Office (GAO) 
calculates savings of around $1.5 billion per 
year from consolidation of data centers.       
 
Information Technology Subcommittee 
Ranking Member Robin Kelly (D-IL) said the 
updated FITARA scorecard measures agencies’ 
progress in the areas of data center 
consolidation, IT portfolio review savings, 
incremental project development, and risk 
assessment transparency. She said seven of the 
twenty four agencies covered by FITARA have 
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improved their overall grade and others have 
shown improvement in specific categories. She 
noted the Department of Commerce (DOC) 
exceeded their goal of saving $222 million 
through FY 16 by consolidating data centers. 
She stated numerous agencies have hit 
roadblocks and others have fallen behind in 
implementation. She expressed interest in 
hearing how agencies plan to stick to FITARA 
implementation plans as a new administration 
comes into office. She said too many agencies 
are still reliant on outdated legacy systems 
which costs more each year to secure and 
maintain.           
 
Government Operations Subcommittee 
Chairman Mark Meadows (R-NC) said 
Congress will continue to follow up about 
FITARA implementation and wants to see 
progress.  
 
Government Operations Subcommittee 
Ranking Member Gerry Connolly (D-VA) said 
FITARA can save money and transform how 
the government does business. He explained 
that the scorecards are meant to incentivize 
agencies to improve management of IT 
investments and create metrics to measure 
progress. He said many grades on the first 
scorecard were low and grades on the second 
scorecard show improvement. He pointed out 
that the Department of Labor (DOL) and 
Department of Energy (DOE) only recently 
received approval for their initial 
implementation plans. He commended DOE 
for its IT project implementation and DOL for 
its risk-assessment transparency. He said many 
agencies have been understating their risk and 
stressed that accurately capturing risk is a key 
pillar of FITARA. He said it is puzzling that 
the National Aeronautics and Space 
Administration (NASA) continues to receive 
the lowest marks on the FITARA scorecard.       
 

U.S. Department of Commerce (DOC) Chief 
Information Officer Steven Cooper said senior 
DOC leaders have been meeting weekly to 
ensure the full implementation of FITARA. He 
explained that the DOC CIO is fully engaged 
in the budget formulation and review process 
so he is in a position to review and approve the 
overall DOC IT budget. He said this helps his 
office identify opportunities for strategic and 
operational collaboration across DOC’s twelve 
bureaus. He explained that the DOC CIO now 
participates in the review and approval of all 
acquisitions above $10 million. He said a new 
Department bulletin gives the CIO direct 
involvement in the selection responsibility over 
all IT and CIO title positions across the 
department. He predicted that implementation 
of FITARA will drive down the unit cost of 
every IT service delivered by DOC. He said 
DOC is working to improve visibility and 
participation in all IT budget and acquisition 
processes and stated initial process 
improvement and reviews will be in place by 
the end of FY ‘17.           
 
U.S. Government Accountability Office IT 
Management Issues Director David Powner 
said on the second FITARA scorecard seven 
agencies had higher scores, one agency had a 
lower score, and sixteen had no change. He 
stated GAO sees these results as positive since 
FITARA implementation requires agencies to 
address long standing systemic weaknesses in 
IT management. He noted 3,121 data centers 
have been closed and another 2,100 closures 
are planned. He explained that 84 percent of 
closures have come from the Department of 
Agriculture, Department of Defense, 
Department of the Treasury, and Department 
of Interior. He noted ten agencies did not 
provide out-year projections for data center 
consolidation savings and commended the 
Committee for downgrading the grades for 
these agencies. He asserted IT Dashboard CIO 
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ratings still greatly underestimate risk in IT 
investments, noting that a GAO review looked 
at 61 investments that CIOs rated as low risk 
and found that only ten were low risk. He said 
GAO’s review found some agencies, including 
DOC and the Department of the Treasury, 
have not been accurately reporting on 
incremental development. He commended the 
Committee for aggressive oversight of 
FITARA implementation.        
 
Ransomware Hearing 
 
Key Points: 

 A Senate Judiciary Subcommittee looked at 
the increasing threat posed by hackers using 
ransomware and how the federal government 
may be empowered to counteract the threat 

 
On May 18, the Senate Judiciary Committee’s 
Crime and Terrorism Subcommittee held a 
hearing entitled “Ransomware: Understanding 
the Threat and Exploring Solutions.” Topics 
discussed during Panel I of the hearing 
included: (1) Ransomware; (2) Bitcoin; (3) 
Botnets; (4) Cybersecurity. Topics discussed 
during Panel II of the hearing included: (1) 
Paying Ransoms; (2) Discouraging Cyber 
Crime; (3) State Actors; (4) Botnets. 
 
Chairman Lindsay Graham (R-SC) said the use 
of ransomware is just another way to steal from 
innocent people, noting that he has become 
more aware of cybersecurity issues in general 
because of Ranking Member Sheldon 
Whitehouse (D-RI). He pointed out that the 
use of ransomware against hospitals and 
schools is “a terrible crime” that puts 
thousands of lives in jeopardy, stressing the 
need to better understand the problem and give 
law enforcement the tools they need to fight it. 
 
Ranking Member Sheldon Whitehouse (D-RI) 
said ransomware has become a plague on the 

internet, noting it is on track to cause $1 billion 
in losses in the United States this year 
according to the Federal Bureau of 
Investigation (FBI). He added that an 
individual whose computer is encrypted faces 
the loss of important personal information and 
businesses risk losing vital business data and 
operational mechanisms. He pointed out that 
government entities have also battled 
ransomware, sometimes being forced to pay a 
ransom in order to regain functionality. 
Whitehouse indicated that hospitals in 
particular have become a popular target for 
ransomware attacks because they impact 
human lives, making victims more likely to pay 
ransoms. He stressed the need to go after 
botnets, calling them “the engine of cyber 
crime on the internet.” He touted his bill, the 
“Botnet Prevention Act” (S. 2931), which 
would empower prosecutors by expanding civil 
injunction authority to tear down botnets, and 
make the sale of botnets a criminal activity. He 
added the bill would increase penalties for 
attacks on critical infrastructure computers. 
Whitehouse also spoke about the threat posed 
by ransomware attacks carried about by state 
actors. 
 
Mr. Richard Downing, Acting Deputy Assistant 
Attorney General, Criminal Division, U.S. 
Department of Justice testified that fighting 
cyber crime is one of the Department of 
Justice’s (DOJ) top priorities, noting that cyber 
threats continue to grow more sophisticated 
and destructive. He stressed the need to ensure 
DOJ has the personnel, tools and laws 
necessary to respond to these threats. He 
identified ransomware as an increasingly 
destructive threat, explaining that it is malware 
that blocks access to a victim’s critical data and 
systems, typically by encrypting files on the 
computer. Downing cited FBI information 
which found that ransomware is frequently 
delivered through “phishing attacks”, wherein 
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criminals send emails drafted to look like they 
are from trusted senders, containing malicious 
attachments or links that active the ransomware 
when clicked or opened. He added that 
ransomware method involved hacking into 
websites and planting the malware there, 
infecting the computers of the site’s visitors. 
Downing went on to explain that victims 
eventually discover they have lost control of 
their system when the ransomware posts a 
message demanding the payment of a ransom, 
usually within a short period of time. He called 
ransomware the latest consequence of the 
systemic problem of criminals exploiting flaws 
in home and business computers, noting it is 
far too easy for criminals to infect computers 
with malware. He cited the example of 
criminals demanding $17,000 in Bitcoin after 
taking control of computers at Hollywood 
Presbyterian Medical Center in Los Angeles, 
but stressed the threat is not localized to any 
particular industry. Downing pointed out that 
the economics favor the criminal extortionists, 
and victims often pay the ransom, given the 
need for people to maintain access to personal 
and business data. Downing stressed the need 
for DOJ’s cybersecurity efforts to be 
adequately funded. 
 
Senators Introduce Bill To Block 
Expansion Of Warrants 
 
Key Points: 

 A long awaited bill is introduced that would 
stop a change in the federal rules of criminal 
procedure that opponents claim would radically 
widen the government’s ability to surveil and 
hack the electronic devices of Americans 

 The DOJ claims the change would merely aid 
legitimate law enforcement investigations 

 
On May 19, Senators Ron Wyden (D-OR), Ron 
Paul (R-KY), Tammy Baldwin (D-WI), Steve 
Daines (R-MT), and Jon Tester (D-MT) 

introduced a bill that block changes made to 
Rule 41 of the Federal Rules of Criminal 
Procedure that would allow magistrate judges 
to issue warrants to search and seize electronic 
devices and media not in their district. The 
“Stopping Mass Hacking (SMH) Act” would 
“prevent[] recently approved changes to Rule 
41 from going into effect…[that] would allow 
the government to get a single warrant to hack 
an unlimited number of Americans’ computers 
if their computers had been affected by 
criminals, possibly without notifying the 
victims” according to their press release.  
 
Wyden, Paul, Baldwin, Daines, and Tester 
stated that “[a]t the request of the Department 
of Justice (DOJ) the U.S. Federal Courts 
recommended an administrative change to Rule 
41 of the Federal Rules of Criminal Procedure 
which were approved by the Supreme Court 
last month.” The Senators stated that “[t]he 
amendments to Rule 41 would make it easier 
for DOJ to obtain warrants for remote 
electronic searches…[and] would allow a single 
judge to issue a single warrant authorizing 
government hacking of an untold number of 
devices located anywhere in the world.” The 
Senators noted that absent Congressional 
action by December 1, the Judicial 
Conference’s proposed change to Rule 41 goes 
into effect. Wyden, Paul, Baldwin, Daines, and 
Tester stated that “[a] House companion bill is 
expected to be introduced soon,” and 
reportedly House Judiciary Committee Ranking 
Member John Conyers Jr. (D-MI) is said to be 
working on such a bill.  
 
In a statement, the DOJ explained that “[i]n 
certain circumstances, the government may 
need to seek a warrant to take action online to 
clean up botnets - for example, by preventing 
the bot code from operating or otherwise 
severing its connection to the criminals who 
control it.” The DOJ stated that “[t]his rule 
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change would permit agents to go to one 
federal judge, rather than submit separate 
warrant applications to each of the 94 federal 
districts…[and] [t]hat duplication of effort 
makes no sense.” 
 
Upcoming Hearings and Events 
May 24 
Homeland Security Appropriations: The 
Senate Appropriations Committee will hold a 
hearing to discuss homeland security 
appropriations. 
 
Internet Assigned Numbers Authority: The 
Senate Commerce, Science & Transportation 
Committee will hold a hearing to discuss the 
multi-stakeholder plan for transitioning the 
internet assigned numbers authority. 
 
Addressing Cyber Threats: The House 
Homeland Security Committee will hold a 
hearing to discuss preparing and responding to 
cyber threats. 
 
IT Research and Development 
Modernization: The House Science, Space & 
Technology Committee will hold a markup of 
H.R. ____, the “Networking and Information 
Technology Research and Development 
Modernization Act of 2016.” 
 
Pending Legislation: The House Energy & 
Commerce Committee’s Manufacturing and 
Trade Subcommittee will hold a markup of 17 
Federal Trade Commission bills.  
 
May 25 
International Cybersecurity Strategy: The 
Senate Foreign Relations Committee will hold a 
hearing to discuss international cybersecurity 
strategy. 
 
Pending Legislation: The Senate Homeland 
Security & Governmental Affairs Committee 

will hold a markup of: S. _ , DHS 
Accountability Act of 2016; S. _ , Federal 
Information Systems Safeguards Act of 2016; 
S. 2852, OPEN Government Data Act. 
 
HHS Cybersecurity Responsibilities: The 
House Energy & Commerce Committee will 
hold a hearing to discuss the Department of 
Health & Human Services’ cybersecurity 
responsibilities.  
 
Outdated Government IT: The House 
Oversight & Government Reform Committee 
will hold a hearing to discuss the government’s 
reliance on outdated and unsupported IT. 
 
May 26 
Defense/Homeland Security 
Appropriations: The Senate Appropriations 
will hold a hearing to discuss homeland security 
appropriations. 
 
ECPA Reform Markup: The Senate Judiciary 
Committee will hold a markup of S. 356, the 
Electronic Communications Privacy Act 
Amendments Act of 2015. 
 
Social Security Information Systems 
Review: The House Oversight & Government 
Reform Committee will hold a hearing to 
discuss the review of Social Security 
Administration information systems. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Lucas 
Rogers and Marc Pitaressi contributed to this section.  
 
This Week in Congress was written by Laura 
Simmons.  
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